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Judges Appointed—Clyde B. Aitchison Award 


Judging entries for the Association’s 1961 essay contest, ‘‘The Clyde 
B. Aitchison Essay Award,’’ will be performed by a distinguished Board 
of Judges composed of Justice Stanley F. Reed, retired Associate Justice 
of the Supreme Court of the United States, Honorable George T. Wash- 
ington, Judge of the U. S. Court of Appeals for the District of Columbia 
Circuit, and Dr. Charles B. Nutting, Dean of the National Law Center, 
George Washington University. 

The Board will review entries on the general subject of The Inter- 
state Commerce Commission and Monopoly—A Study of the Commis- 
sion’s Powers and Duties in the Antitrust Field. In the sweep of the 
general subject the following topics may be covered in the essays, ‘‘The 
Granting of Immunity From the Operation of the Antitrust Laws under 
Section 5a of the Interstate Commerce Act,’’ ‘‘The Clayton Antitrust 
Act and Its Significance in Transportation,’’ and ‘‘The Consideration of 
Antitrust Policy in the Determination of Section 5 Matters—Mergers, 
Consolidations, Pooling Agreements.’’ 

Mr. Justice Reed, whose education included Kentucky Wesleyan 
College, Yale, law study at the Universities of Virginia and Columbia 
and further study at the University of Paris, has had a distinguished 
public service career, having been General Counsel for the Federal 
Farm Board and Reconstruction Finance Corporation, then Special 
Assistant to the Attorney General, and Solicitor General of the United 
States. His philosophy of government is, ‘‘If, by interpretations 
based on modern social and economic experiments, we can advance 
steadily toward our objective, we can avoid the dangerous experiment of 
fundamental Constitutional change.’’ 

Judge George T. Washington graduated from Yale College, attended 
Yale Law School, and is a former Rhodes Scholar, having studied at 
Oxford. He has been a member of the faculty of Cornell University Law 
School and continues to be actively interested in legal education as a 
Member of the Board of Visitors, University of Pittsburgh Law School, 
and served a short time as Visiting Professor at Stanford University 
Law School. In the Office of Assistant Solicitor General of the Depart- 
ment of Justice, Judge Washington worked with representatives of the 
American Bar Association and various government agencies in an effort 
to draft appropriate legislation for improving agency procedures. Not 
long after the Administrative Procedure Act became law, President 
Truman named him Assistant Solicitor General, where he was primarily 
concerned with advising government agencies. Later while serving as 
Acting Solicitor General of the United States, he had general super- 
— over government cases in the Supreme Court during that postwar 
period. 

Dr. Charles B. Nutting, after graduation from the University of 
Iowa, received the degree of Doctor of Juridical Science from Harvard 
University, and has devoted most of his career to legal education, be- 
ginning as Professor of Law at the Universities of Nebraska, Texas and 
Pittsburgh. During World War II, he was Associate Solicitor in charge 
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of regulatory law, United States Department of Agriculture and War 
Food Administration. Joining the faculty of the University of Pitts- 
burgh in 1946, he served successively as Vice Dean and Dean of the 
School of Law, and Vice Chancellor and Acting Chancellor there. After 
this 10-year period, he became Director of the Buhl Foundation in Pitts- 
burgh. Rounding out his professional activities, he is a former President, 
Association of American Law Schools; former Chairman, Section on 
Administrative Law, American Bar Association; Member, National 
Council, Federal Bar Association; Member, Judicial Conference of the 
District of Columbia Circuit. 

In establishing the Clyde B. Aitchison Award, the Association of 
Interstate Commerce Commission Practitioners wished to confer honor 
upon the man whose distinguished career will long be remembered and 
cited as an example of unstinting public service. Clyde B. Aitchison 
began his career in 1917 when President Wilson appointed him to fill 
a vacancy brought about by the enlargement of the Commission to 9 
members. With 35 years of Commission service under six Presidents, 
he represents an essential part of the transportation record of our time. 

The subject matter of the contest will be part of the program for the 
Association’s 32nd Annual Meeting to be held in Denver, Colorado, May 
25-26, 1961, and the winning essayist will be invited to participate. 

The contest is open to all who have been admitted to practice before 
the Interstate Commerce Commission and teachers in the generic field 
of transportation and administrative law. National officers of the Asso- 
ciation and members of the Journal staff are not eligible to participate. 





Analysis of Recent Studies on Administrative 
Agencies 


By Sam H. Fut * 


In the past three months there have been submitted more reports on 
regulatory agencies including the Interstate Commerce Commission than 
there have been man-made objects placed in orbit. 

This plethora of analysis, criticism, diagnosis, prognosis and pre- 
scription has unfortunately contributed more to confusion than to en- 
lightenment. 

It is for this reason the editors of the Journal have deemed it advis- 
able to present an analysis and comparison of the various reports. 

Those which are of principal concern: 


General Doyle Study Group of the Senate Committee on Inter- 
state and Foreign Commerce—Draft Report of January 3, 1961. 
Special Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce—Report on 
Independent Regulatory Commissions issued January 3, 1961.1 

. James M. Landis Report On Regulatory Agencies to the Presi- 
dent-Elect released December 26, 1960. 

. Booz, Allen & Hamilton—Organization and Procedures Survey 
of the Interstate Commerce Commission—November 9, 1960. 
Special Advisory Committee on Interstate Commerce Commission 
Practices and Procedures—Report on Commission’s Organization 
and Internal Procedures—November 9, 1960. 


Prefatory to any attempt at comparative analysis, it should be 
understood that none of the reports are truly comparable in scope. 

The Doyle Committee report deals only with transportation, but in 
a very broad manner, and treats regulation as only one of many aspects 
of the transportation problem. The Doyle Committee report also defies 
comparison with the other studies in that it recommends razing the 
regulatory house rather than repairing or remodeling it. 

This Senate study group recommends the Interstate Commerce Com- 
mission, along with other transport regulatory agencies, be abolished 
and that in lieu thereof there be created an overall Federal Transporta- 
tion Commission which would assume the adjudicatory functions now 
performed by the Civil Aeronautics Board, the Federal Maritime Board 
and the Interstate Commerce Commission. It also recommends numer- 


* Mr. Flint, General Traffic Manager of The Quaker Oats Company, Chicago, 
served as President of the Association of Interstate Commerce Commission Prac- 
titioners 1959-1960, and is presently a member of the Executive Committee. _ 

1 Preceding this mf were: (1) a Staff report to the Special Subcommittee 


on Legislative Oversight which was more detailed and far more critical of the 
Commissions; (2) Comparative Operating Data of Case Load, etc., compiled by 
Staff of Oversight Committee; (3) Answers of Commissions to Subcommittee Ques- 
tionnaire; (4) Budget Bureau Censorship and Control of Independent Agencies’ 
Fiscal and Other Matters. 
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ous other drastic changes in Federal regulatory and promotional activi- 
ties which are not germane to this discussion. 

While the report of the House Oversight Committee deals with the 
Interstate Commerce Commission, it treats the alleged deficiencies of the 
I. C. C. as only a relatively minor element of the overall regulatory 
agency problem. Criticism of the Interstate Commerce Commission and 
recommendations for its improvement are rather narrowly based, concen- 
trating principally on the problems of ex parte communications and 
ethics otherwise. 

While the Landis report deals with all the Federal regulatory 
agencies as a group, it makes such an incisive analysis of deficiencies in 
the Interstate Commerce Commission’s practices and procedure that it is 
in many respects comparable to the reports of the Management Consult- 
ant firm and of the Practitioners Committee. However, the recommenda- 
tions in the Landis report are of such a general nature and take such an 
entirely different direction, that it is not feasible to undertake a parallel 
comparison with the other two reports. Accordingly, the Landis report 
will be discussed separately. 

Before proceeding to a detailed comparison of the Booz, Allen & 
Hamilton and Practitioners’ studies, both of which deal only with the 
Interstate Commerce Commission, it is desirable, if not necessary, to 
_— the areas in which even they are fundamentally not compar- 
able. 

(1) The Practitioners Committee was appointed by the Interstate 
Commerce Commission and requested to make recommendations to guide 
the Commission in its own efforts to improve procedures and increase the 
efficiency and effectiveness of its regulatory activity. The Consultant 
group was commissioned by the Bureau of the Budget to make a study 
which it undertook ‘‘with the agreement of the Commission.’’ 

(2) The Consultants’ study represents a completed job dealing 
with all areas of Commission problems which it was charged to investi- 
gate. On the other hand, the Practitioners’ report deals with only one of 
the six areas which it has undertaken to study.” 

(3) It is probably fair to contrast the approach of the two groups 
to the Commission problems in this way: The Practitioners tended to 
view the deficiencies as they affect those practicing before the Commis- 
sion, the industries regulated by the Commission, and the general public. 
The Consultants, without entirely overlooking the effect on these inter- 
ests, tended to view the problem more from the standpoint of purely 
‘‘vood management. ’’ 

(4) Ostensibly, all of the Practitioners’ recommendations can be 
effectuated on the Commission’s own motion, whereas some of the major 
recommendations made by the Consultants can be implemented only by 
legislative action. 


2 Other reports will be forthcoming shortly on: (a) Scope of Commission 


Jurisdiction, (b) Hearing Procedure, and (c) Judicial Review. Somewhat later, 
this group will also deal with: (d) Personnel and Ethics, and (e) Commission 
reports and decisions. 
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(5) Surprisingly, the Consultant firm places much more emphasis 
on the undesirability of overjudicialization of Commission processes than 
do the Practitioners. However, this contrast is probably more apparent 
than real, considering the emphasis which the Practitioners place on 
policymaking. 

(6) The Consultants would reorganize the Commission essentially 
on an ‘‘ Executive Process’’ concept, whereas the Practitioners, as might 
be expected, recommend a much less sophisticated management organiza- 
tion based upon functional concepts. 

Having disposed of the fundamental differences in the two reports, 
we can concentrate on the areas in which the two are remarkably parallel. 
Indeed, if there have been any serious doubts there are maladies in the 
present functioning of the Interstate Commerce Commission, they should 
be effectively dispelled by the fact these two reports and the Landis re- 
port all found substantially the same things wrong. 

While the Landis report, treating as it did all the regulatory com- 
missions, placed a substantial part of the blame on personnel, the Prac- 
titioners and the Consultants both pointedly commented on the quality 
of the Commission’s performance under existing handicaps. 

Any attempt at a detailed description or comparison of these reports 
and recommendations in a condensed form would serve only to confuse. 
It will, therefore, be our purpose to describe broadly the various findings 
and recommendations and to point out the more significant differences. 
Unavoidably, this sort of analysis will reflect interpretations and impres- 
sions of the author, and the statements herein cannot be attributed ver- 
batim to the reports. 


The Three Basic Maladies 


It is probably not oversimplification to say that both the Practition- 
ers and the Consultants found the three basic maladies in the Commis- 
sion’s functioning to be— 


(1) Delay in the disposition of proceedings ; 

(2) The lack of direct identification of Commissioners with reports 
and decisions (this is variously described in the reports as 
‘*lack of responsibility,’’ ‘‘institutional report writing,’’ and 
‘‘ghost-writing’’) ; 

(3) Inconsistency of decisions and failure to enunciate policy. 


Delay 


Both groups recognize as a major problem the inordinate and in- 
creasing delays in disposition of proceedings and the consequent accre- 
tion of a staggering workload. Both also recognize the invalidity of mere 
statistical comparisons and call attention to the fact it is the more diffi- 
cult (and therefore the more important) cases which take the longest to 
decide. The statistics, including as they do a high ratio of relatively 
simple and uncontested cases, tend to conceal the delay to important 
proceedings which require three to four times as long to process as the 
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Responsibility for Reports 
While both studies reflected a degree of shock at the institutional 
report writing system (which is an inevitable product of the Commis- 
sion’s excessive workload), it seems fair to say the Practitioners were 


much more concerned. Pointed out as being particularly undesirable 
were: 


(a) The preparation of final reports as a staff function at the 
Bureau level, rather than under direct supervision of any 
Commissioner participating in the decision. 

Anonymity of institutional reports precluding the attachment 
of responsibility to any member of the Commission. 

The manifest impossibility for Commissioners always to have 
sufficient time for informed personal participation in the de- 
cisional process. 

The quality of final reports, many of which are prepared by 
inexperienced personnel. 

The predominant use of notation voting which denies oppor- 
tunity for full exchange of ideas among the voting commis- 
sioners. 


Lack of Consistency 


Both reports dealt rather extensively with the failure of the Commis- 
sion to prescribe broad policies, to anticipate controversies arising out of 


developments in the transportation industry or to lay down general 
guides to the public instead of making its decisions on an ad hoc, or ecase- 
by-case, basis. 


Interrelation of Difficulties 


While we have undertaken to do so, it actually is impossible to treat 
these as three separate maladies, for each is related to and influences the 
others. To illustrate: the failure to make policy and the inconsistency of 
decisions on higher similar issues tends to breed more litigation; the 
resultant increased workload consequently produces delays in the dispo- 
sition of proceedings making it physically impossible for the Commis- 
sioners to devote personal attention to each of the several hundred pro- 
ceedings upon which they are required to pass judgment each year. 

Reversing the sequence: With the present case workload (combined 
with other time-consuming duties) and litigants clamoring for long- 
awaited decisions, it is hardly feasible for the Commission to aggravate 
the problem by instituting a number of broad policymaking cases. 


The Specific Problems Which Must Be Solved to Remedy the Basic Maladies 


Prefatory to its report, the Booz, Allen & Hamilton firm identified 
six key problems, which the Practitioners also recognized : 


(1) The Commission is overburdened with decisional and manage- 
ment issues. 
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(2) Lack of effective Commission level focus of management re- 
sponsibility. 

(3) Overjudicialization of the decisional process and failure to 
terminate most litigation at some point well below the Commis- 
sion en banc level. 

(4) Lack of coordination in the organization and activities of the 
ten semi-autonomous Commission Bureaus. 

(5) Lack of coordination of field activity. 

(6) The absence of sufficient properly analyzed data for use in 
making decisions, particularly policymaking decisions. 


While not in the Consultants’ list of basic problems, both reports 
also took note of external pressures on the Commission and both appeared 
to put this problem in its proper perspective—i.e.—well into the back- 
ground as far as the Interstate Commerce Commission is concerned. 

Both reports also identified as a specific problem inadequacies in the 
initial processing of formal cases and in hearing procedures which to- 
gether tend to complicate and delay disposition of proceedings.* 


The Management Problem Further Explained 


Together the two reports devote literally hundreds of pages and 
charts to Management (which, in this sense, embraces both administra- 
tive and regulatory functions, but of course excludes adjudicatory func- 
tions). Within these space limitations can be described only the two 
major factors, which contribute to the problem. 

First, the Reporting Commissioner system whereunder the regula- 
tory functions performed by the ten Bureaus become the ultimate re- 
sponsibility of one of the Commissioners and in some cases apparently 
a large percentage of Commissioner time is diverted from adjudicatory 
functions. 

Second is the absence of fully authorized professional management 
of the Commission’s internal administrative functions. Coupled with the 
failure to place ultimate responsibility for administration upon the 
Chairman (or other designated Commissioner) this forces upon the 11- 
man Commission responsibility for innumerable minor administrative 
details. 


Means By Which the Problems Would Be Corrected 


Again, we are compelled to resort to glaring oversimplification. The 
Practitioners made 20 basic recommendations designed to solve the 8 
major problems. The Booz, Allen & Hamilton consultants also made 20 
recommendations, which while directed toward solution of almost the 
same problems differed in many respects. Yet, in essence, these are the 
remedial steps which both groups would take: 


3 The Practitioners made only very limited recommendations with respect to 
this problem, anticipating full treatment in the forthcoming report on Hearing 
Procedure. The Consultants made only general recommendations about tightening 
procedures. 
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Free the Commissioners from managerial responsibilities by 
making radical changes in the Commission’s organization, re- 
posing managerial responsibilities in the Chairman.* 


Free the time of the Commissioners for consideration of only 
the most important cases by wholesale delegation of less im- 
portant cases to employee boards and individual Commission- 
ers, establishing the Division level as the final administrative 
tribunal for all except cases of general transportation import- 
ance or those raising novel issues. 


Free the Commissioners’ time by reducing the case intake ; this 
would be accomplished through requiring more initial disclosure, 
summary disposition of cases on basis of the pleadings and the 
initiation of broad policymaking both through consolidation of 
cases presenting similar issues and through rulemaking pro- 
ceedings. 

Attach decisional responsibility to Commissioners and improve 
the quality of reports by placing report writers under direct 
control of the Commissioners and by providing for conference 
voting at the Division and Commission, en banc level. 


If this analysis is to be meaningful, it is necessary to examine 
further and compare the recommended organizational structures re- 
ferred to in Paragraph A above. Study of this parallel comparison will 
disclose many of the differences between the two groups’ recommen- 
dations. 


Interstate Commerce Commission Proposed Organizations 


Commission 
en banc 


Divisions 


Individual _ 
Commissioners 


4As will a 
control in an os 


strengthened authority) control of the adjudicatory processes, congressional liaison, 
et cetera. 


CONSULTANTS 


Deal with key regulatory issues 
and cases of general transpor- 
tation importance; approve 
general policy programs; act in 
Management area as “board of 
directors.” 


Three primary divisions for 
(1) operating authorities, (2) 
rates and practices, (3) finance 
and carrier reorganizations; 
also a division for general ap- 
pellate matters until appellate 
employee boards are authorized 
by law. 


Act only as members of divi- 
sions or en banc. 


ar from the chart, the Practitioners would vest the mana 
while the Chairman would retain 


xecutive Commissioner” 


PRACTITIONERS 


Deal only with matters of gen- 
eral transportation importance; 
all policymaking; — 
Chairman and Executive 
missioner and confirm other 
top appointments. 


Three ony divisions, 
operations, (2) traffic, (3) 
finance and accounts; ‘decide 
initially proceedings of general 
transportation importance and 
act on appeals from decisions 
of individual commissioners 
and employee boards. 


(1) 


Decision and | ees agg ay of 
final report and order in pro- 
ceedings not of general trans- 
portation importance. 


rial 
with 
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Chief Executive 


Vice Chairman 


Administrator 


Secretary 


Management— 
Administration 


Regulation 


Proceedings 


CONSULTANTS 


Chairman—charged with total 
management responsibility, in- 
cluding identification and reso- 
lution of major substantive 
regulatory problems, formula- 
tion of policies and develop- 
ment of staff support func- 
tions; three-year term, eligible 
for reelection. 


Assist the Chairman, particu- 
larly in the decisional field; 
elected by Commission for one 
year term. 


Responsible for agency man- 
—— below the Commission 
evel. 


Assigned to office of Chairman; 
ive direct assistance to the 
airman and Vice Chairman 
on matters at the policy level; 
routine administrative activi- 
ties transferred elsewhere. 


Provide legal advice to Com- 
mission; set forth key general 
policy issues for Commission 
consideration; report to Ad- 
ministrator for administrative 
and agency coordination pur- 
poses. 


Office of Administration—Co- 
ordinate and execute all ad- 
ministrative support functions; 
direct Sections of Budget and 
Fiscal Affairs; Personnel; 
Mails, Messengers and Files; 
Administrative Services; and 
Organization and Methods. 


Administrator to have control 
over regulatory Bureaus. 


Bureau of Proceedings—Initial 


jurisdiction decisional 


activities. 


over 


PRACTITIONERS 


Chairman—direct decisional 
nee py selected by and term 
xed by other Commissioners. 


Executive Commissioner—chief 
executive except for adjudi- 
catory functions; responsible 
for all administrative functions 
including managerial and regu- 
latory duties; should have 
longest possible term. 


None. 


Responsible for discharge of 
administrative functions, ex- 
cept those pertaining to Secre- 
tary and General Counsel; sub- 
ject to general direction and 
supervision of the Executive 
Commissioner. 


Supervised and directed by the 
Executive Commissioner; in 
addition to secretarial duties, 
should analyze and evaluate 
economic research, making 
recommendations to the Com- 
mission as to areas in which 
policymaking is indicated. 


Legal advisor to Commission 
and defender of its orders; ad- 
vise Commission in licy- 
making, ad boc adjudicatory 
and administrative matters, 
and pro _ legislation; _re- 
port to Executive Commission- 
er on administrative matters 
and to the Chairman on ad- 
judicatory matters. 


Office of Management—all 
managerial functions, coordi- 
nator of ministerial operations, 
personnel, services and supplies 
and budget and fiscal matters; 
report to and direct staff of 
Administrator. 


Office of Regulation—coordi- 
nate and direct all regulatory 
functions; report to Office of 
Administration. 


Office of Proceedings—Direc- 
tion, supervision and coordina- 
tion of all proceedings up until 
submission to Chairman for 
assignment to a Commissioner 
or Division. 
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CONSULTANTS PRACTITIONERS 
Employee Finance; Operating Authori- Franchises, Safety, Rates and 
Boards ties; Rates and Practices; Ac- Ratemaking, Suspension, Costs, 
counts, Records and Reports; Transfers and Unifications, 
Safety and Service; under the Securities and Inquiry; consid- 
Bureau of Proceedings. er appeals from rulings and in- 
terpretations of Bureau Offi- 
cers; nonadversary application 
and license proceedings; all 
orders final, but subject to 
etitions for reconsideration; 
oards under direction and 
supervision of Office of Pro- 
ceedings. 
Bureaus Four bureaus organized on a_ Five regulatory bureaus, viz.; 
process element concept, viz.; Operations; Traffic; Accounts 
Applications _and Inquiries; and Statistics; Finance; Com- 
Proceedings; Safety and Com-  pliance. 
pliance; Enforcement. 
Transportation Office of Transportation Policy Section of Economic Policy in 
policy, and Analysis reporting to the Office of the Secretary. 
resea Administrator. 
economics, 
analysis and 
statistics 
Field Staff Nine districts reporting through Field or Regional Offices inte- 


an Office of Field Operations to sere under a single Regional 
the Administrator. anager, reporting to General 
Manager as to managerial 
duties and to Director of "Regu- 
lation as to regulatory duties. 

Again glazing over the detail, much of which is of considerable 
significance, an effort will be made to identify the major differences in 
the proposed solutions. 

The Consultants, well-versed in corporate management organization, 
would quite logically delegate all the management functions except a 
few major decisions (such as appointment of the administrator and 
confirmation of the secretary), to the Chairman exclusively. The Prac- 
titioners, apparently taking a pragmatic approach, would continue the 
Chairmanship on the present rotation basis and repose the administra- 
tive functions in the office of an ‘‘ Executive Commissioner’’ who would 
be appointed for the longest possible term. Under the Booz, Allen & 
Hamilton recommendations a Vice Chairman performs many of the 
functions which the Practitioners would assign to the Chairman. 

A second fundamental difference lies in the placement of the final 
report writers. Both groups are greatly concerned with making the 
deciding Commissioners responsible for the reports of their decisions. 
The difference is, however, that the Practitioners would achieve this 
identification by augmenting individual Commissioner’s staffs with At- 
torney Advisors who would assist in preparing reports, the responsibility 
for which the Commissioners would be required to acknowledge by sig- 
nature. The Consultants would make the report writers responsive to 
the three permanent deciding Divisions and an Appellate Division. 
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This leads to another fundamental difference: The Consultants 
would place greater emphasis on the Division as a decision-making tri- 
bunal, whereas the Practitioners would utilize employee boards and 
individual Commissioners to a far greater extent for making initial 
decisions, leaving the Divisions primarily as appellate bodies. 

While both groups propose to place the hearing examiners in newly 
created Offices of Proceedings, the Consultants would resume the former 
Commission practice of assigning some examiners to field offices, par- 
ticularly for the handling of operating authorities application cases. 

The Practitioners would attach considerably more importance to 
the offices of Secretary and General Counsel. They would place the 
office of the General Counsel at a level parallel to that of the Adminis- 
trator, whereas the Consultant group proposes to have the General 
Counsel report to the Administrator for some purposes. Although under 
the Booz, Allen & Hamilton organization, the Secretary would appear 
to be at a level one echelon higher than the Practitioners proposed, this 
office would be stripped of some of the functions it now performs, and 
would not include others which the Practitioners would add. 

The Practitioners’ report, while containing numerous provisions for 
shortening the time required for disposition of proceedings, would retain 
the present three-step decisional process,5 whereas the Consultants would 
undertake to establish a two-step process.® 


The Landis Report 


The report Dean Landis made at the request of President Kennedy 
also recognizes the three basic maladies: Delay, Inconsistency, and Lack 
of Responsibility for Decisions. But it goes further and describes as 
another ill of our present regulatory systems, the Excessive Cost of 
litigation to the parties. The Practitioners and Consultants dealt with 
this, if at all, only by implication. Indeed, a significant difference in 
the approach of the Landis report is that it tends to evaluate the defi- 
ciencies of regulatory commissions more in terms of the effect on the 
general economy or the general public than do the other reports. 

Coming to the basic problems which cause the difficulties, Dean 
Landis again is in agreement with the other two groups, except, again, 
he goes beyond and emphatically attributes much of the Commissions’ 
difficulties to ‘‘ deterioration in the quality of ...personnel.’’ In search- 
ing out the problems of the regulatory agencies and the industries they 
regulate, the Landis report reaches well across the area of Commission 
jurisdiction and into some of the executive departments with respect to 
such matters as subsidies and appropriations. 

However, the major difference between the Landis report and those 
described above lies in the recommendations. Rather than formulating 





5(1) Initial reports of examiners or boards; (2) appeal to individual Commis- 
sioner; (3) petitions for reconsideration by Appellate Division or Commission 
en bane in specific cases of general transportation importance. 

8(1) One initial decision or recommended order of an employee board or 
hearing examiner; (2) one exception or appeal including the right to a hearing 
on disputed facts, questions of law, or questions of Interstate Commerce Commission 
regulatory policy. 
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specific reorganization plans, the Landis report recommends only that 
such plans be formulated. 

However, one of the few specified features of the proposed Landis 
reorganization directly conflicts with recommendations of the other 
groups. The Landis report recommends the President be authorized 
to designate the Commission Chairman with the Chairman to serve at the 
pleasure of the President. 

Otherwise, for the purposes of this discussion, the most significant 
among the 13 recommendations made in the Landis report are those 
which would (1) create within the Executive Office of the President 
an Office for (a) Coordination and Development of Transportation 
Policy, and (b) for the Oversight of Regulatory Agencies and (2) pro- 
mote the organization of an Administrative Conference of the United 
States by transferring to it certain duties performed in the Department 
of Justice and by providing it with a permanent Secretariat. 

In the past few decades, there have been a number of reports made 
on transportation and the regulation thereof, but little action has stem- 
med from them. It is extremely unlikely, however, that the current 
reports on the regulatory agencies will be similarly unproductive. The 
Interstate Commerce Commission has already made significant changes 
in its internal procedures and attributes the changes to the recommen- 
dations of the Consultants and the Practitioners.” 

Looking to the future, it would seem logical to expect more imme- 
diate results from these two reports than from the Landis report, which 
essentially only lays the groundwork for further study. The same may 
be said of the two congressional reports, the recommendations of which 
could be executed to any substantial degree only through legislation. 

For the same reason, the Practitioners’ recommendations are likely 
to be effectuated in the near future to a greater degree than those of 
the Consultants because, again, legislation will be required before some 
of the changes suggested by Booz, Allen & Hamilton can be implemented. 





7 As reported at page 564 of this issue of the Journal. 
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News of Interest to Practitioners 


Legislation 
Presidential Budget Message to Congress 


President Eisenhower presented to Congress on January 16, 1961, 
the 1962 Budget in his Message. Recommendations included were pro- 
vision for appointment of the Interstate Commerce Commission Chairman 
by the President, strengthening of the positions of Chairmen of the 
I. C. C., Federal Communications Commission and National Labor Rela- 
tions Board, and creation of a Cabinet-level Transportation Department. 

The Interstate Commerce Commission proposed budget of $22,200,- 
000 is more than that appropriated for the current fiscal year by 
$2,061,500. 


H. R. 14—“Independent Regulatory Agencies Act of 1961” 


Representative Oren Harris, of Arkansas, Chairman of the House 
Interstate and Foreign Commerce Committee, reintroduced his ‘‘ethics’’ 
and ‘‘standards-of-conduct’’ bill in the new 87th Congress. This Bill, 
H. R. 14, ‘‘To promote the efficient, fair, and independent operation of 
the Civil Aeronautics Board, the Federal Communications Commission, 
the Federal Power Commission, the Federal Trade Commission, the 
Interstate Commerce Commission, and the Securities and Exchange 
Commission,’’ was favorably reported but did not pass in the last session. 

This proposed legislation provides in its Declaration of Policy ‘‘ (1) 
to guard against the exertion of improper influence upon such agencies, 
and against improper conduct by members and employees of such 
agencies; (2) to insure the observance of proper ethical standards by the 
members and employees of such agencies, by the parties, by persons 
acting for or on behalf of such parties, and by other persons; (3) to 
prohibit improper ‘off-the-record’ communications in proceedings in 
which agency action is required by law or agency rule to be based on 
the record of an agency hearing; and (4) to clarify and make uniform 
the power of the President to remove members of such agencies for 
cause.”’ 


H. R. 896 “Ethical Standards” Bill Sponsored by Representative Baldwin 


A bill, H. R. 896, was introduced by Congressman John F. Baldwin, 
Republican, of California, on January 3, 1961, ‘‘To promote ethical 
standards of conduct among Members of Congress and officers and em- 
ployees of the United States,’’ and calling for ‘‘ Disclosure of Income and 
Financial Interests.’’ 

With regard to the ‘‘Conflict of Interest Amendments,’’ Section 3. 
(a) Section 190 of Revised Statutes (5 U. S. C. 99) would be amended 
to read, ‘‘Sec. 190. It shall be unlawful for any individual who has 
served in the position of Member of or Delegate to the Congress, or of 
Resident Commissioner in the Congress, or as an officer or employee in 
the executive branch of the Government, to act as counsel, attorney, or 
agent for the prosecution of any claim against the United States which 
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was pending in any department or agency of the United States while he 
oceupied such position or served as such officer or employee, or to aid in 
any manner or by any means in the prosecution of any such claim within 
two years after he shall have ceased to serve in such position, office, or 
employment.’’ 


H. R. 1126 Proposes Transportation Cabinet Post 


Legislation designated as H. R. 1126 has been introduced by Repre- 
sentative J. Arthur Younger, Republican, of California, calling for crea- 
tion in the President’s Cabinet of a Department of Transportation and 
Communications. 

Especially concerned with transportation problems, as a member of 
the House Interstate and Foreign Commerce Committee, Congressman 
Younger sponsored similar proposals in the 85th and 86th Congresses. 

The Interstate Commerce Commission, Civil Aeronautics Board, 
Federal Maritime Board, Maritime Administration, St. Lawrence Seaway 
Development Corporation, National Advisory Committee for Aeronautics 
and the Federal Communications Commission would be the agencies 
transferred to this proposed Department according to the terms of the 
Younger bill. 


H. R. 1823—H. R. 1824 Proposed as Equalization of Agricultural Exemption 


Representative Daniel D. Rostenkowski, Democrat, of Illinois, re- 
introduced bills now designated as H. R. 1823 and H. R. 1824. The first 
would repeal section 203 (b) (6), exempting from economic regulation 
trucks transporting certain nonmanufactured agricultural commodities; 
the second would extend to railroads a condition exemption from such 
economic regulation comparable to that provided for motor carriers. 

Since the last session, according to Congressman Rostenkowski, the 
situation ‘‘has become more critical’’ due to increased unemployment on 
account of loss of weekly carloadings to regulated carriers. 


Interstate Commerce Commission 
Improvement of Procedures by |. C. C. Effective February 1, 1961 * 


Several actions, announced by the Interstate Commerce Commission, 
to become effective February 1, 1961, will improve its procedures, speed 
disposition of cases before it and give the Commissioners more time to 
act on cases of general transportation importance. 

The Commission limited the right of appeal to the entire Commission 
generally to those cases involving issues of general transportation im- 
portance, and created three boards of staff employees to dispose of all 
nonadversary or uncontested proceedings processed by its Bureau of 
Finance. These steps were taken after thorough study, and were made 
necessary by continuing substantial increases in the volume of work 
handled by the Commission. 





*See also article entitled “Analysis of Recent Studies on Administrative 
Agencies” by Sam H. Flint, in this issue of the Journal, page 551. 
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Chairman Everett Hutchinson said, ‘‘these betterments result from 
the Commission’s continuing study of its organization, operations, and 
procedures to improve its effectiveness in the face of a constantly increas- 
ing workload. In taking these steps the Commission has taken into ac- 
count various studies, reports and recommendations, including those of 
the Congress, the management firm of Booz, Allen & Hamilton, and the 
Special Advisory Committee of Practitioners set up by the Commission.’’ 

By the first action, the number of petitions to be considered by the 
entire Commission is expected to be reduced by at least 700 a year or 
more than 3 per working day. Creation of the Finance Boards will effect 
a reduction in the number of proceedings initially considered by division 
4, composed of 3 Commissioners, by more than 400 a year, or about 
2 per working day. 

Commissioners thus will be able to devote more time to the dispo- 
sition of cases which are of general transportation importance and affect 
the broad public interest. 

After February 1, 1961, all decisions by the 4 divisions, each com- 
posed of 3 of the 11 Commissioners, will be administratively final except 
those involving issues of general transportation importance, those in 
which the division reverses, changes, or modifies a prior decision by a 
hearing officer, or joint board and those in which the initial decision is 
made by a division. 

The Commission declared that the right to apply to the entire Com- 
mission for rehearing, reargument, or reconsideration of a decision, order, 
or requirement of a division of the Commission in any proceeding shall 
be limited to those proceedings in which prior to, or at the time of is- 
suance of a division’s decision, the entire Commission, on its own motion, 
determines and announces that an issue of general transportation im- 
portance is involved. In proceedings in which no such announcement 
has been made, but in which a division reverses, changes, or modifies a 
prior decision by a hearing officer or where the initial decision is made 
by a division, a petition to the same division for rehearing, reargument, 
or reconsideration of its decision will be received and will be considered 
and disposed of by such division in an appellate capacity and with ad- 
ministrative finality. 

At the same time, provision was made for appellate divisions to con- 
sider and determine petitions respecting (1) decisions, orders, or re- 
quirements of an individual Commissioner, and (2) recommended orders 
of an individual Commissioner or hearing officer which have become 
orders of the Commission by operation of law. The appellate division 
in each such situation is the division to which the general subject is 
referred, and its decision will be administratively final. 

Another benefit will be a reduction from 15 to 7 in the number of 
copies of most such petitions to be filed with the Commission, substan- 
tially reducing the paperwork burden on the parties. 


Employee Finance Boards 


Finance Board No. 1—decide principally, applications under sec- 
tions 5, 214, and 210a(b) of the Act relating to mergers, consolidations, 
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and acquisitions of control of motor carriers, the issuance of securities 
related to such transactions, and temporary authority. 

Finance Board No. 2—decide those applications of railroads and 
motor carriers, not connected with transactions under section 5, for 
authority to issue securities under sections 20a and 214. 

Finance Board No. 3—decide applications of railroads for authority 
to abandon or construct a line under section 1(18), applications of rail- 
roads and water carriers under section 5, relating to mergers, consolida- 
tions, and acquisitions of control, and related applications of railroads 
for authority to issue securities. 

Division 4 will continue to consider and decide all such proceedings 
which have been the subject of oral hearings. 

The work of the presently existing Transfer Board will be expanded 
to embrace decisions on applications for transfers of water carrier certifi- 
cates and permits under section 312, and of permits of freight forward- 
ers under section 410(g). 

Section 1.225 of the Special Rules of Practice, concerning principally 
appeal procedure for existing employee boards, has been amended to 
apply to the three new Finance Boards. Division 4 will function as an 
appellate division to decide petitions for reconsideration of orders of the 
Finance Boards, as well as the Transfer Board, and orders of the ap- 
pellate division will not be subject to review by the Commission. 

The three Finance Boards will be composed of the following from 
the Bureau of Finance: 

Finance Board No. 1—Robert E. Wood, chief of the Section of 
Motor Carrier Finance, chairman; Curtis R. Engelhart; and John L. 
Boyd. 

Finance Board No. 2—Vernon V. Baker, director of the Bureau of 
Finance, chairman; Frank E. Grutzik, chief of the Section of Securities 
and Reorganizations; and David Homer, assistant chief of the section. 

Finance Board No. 3—Irving J. Raley, assistant director of the 
bureau, chairman; Thaddeus W. Forbes, chief of the Section of Con- 
venience and Necessity; and Bryson M. Pursell, assistant chief of the 
section. 


Delegation of Enforcement Authority 


The Interstate Commerce Commission announced two more steps 
on January 23 in its program to delegate some of its duties to staff 
members, thereby giving the Commissioners more time to consider major 
transportation questions. Chairman Everett Hutchinson said these will 
expedite disposition of the delegated matters. Both become effective 
February 1, 1961. 

Authority is delegated to the Director of the Bureau of Inquiry and 
Compliance to institute civil injunction proceedings involving motor 
carriers, and to recommend to the Department of Justice or to the U. S. 
Attorney institution of various criminal prosecutions or civil forfeiture 
proceedings. 

Provision has been made for the creation of two boards of employees, 
designated as the Safety and Service Boards, to consider certain pro- 
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ceedings related to railroad safety and service and transportation of 
explosives and other dangerous articles. 


Director of Bureau of Inquiry and Compliance 


The delegation to the Director of the Bureau of Inquiry and Com- 
pliance is expected to eliminate an estimated 500 enforcement matters 
annually from consideration by the Commission or its divisions. 

Enforcement matters involved are those concerning violation of the 
Interstate Commerce Act and related statutes, including the Elkins Act, 
the Clayton Antitrust Act, and the Transportation of Explosives and 
other Dangerous Articles Act. 

Unaffected by the delegation of authority are the proceedings, han- 
dled by the Bureau of Safety and Service, relating to railroad violations 
of the Safety Appliance Act, Hours of Service Law, Accident Reports 
Act, Signal Inspection Law, and Locomotive Inspection Act. Also un- 
affected are the criminal proceedings concerning safety violations and 
violations of hours of service regulations of the motor carrier safety 
regulations, which are handled by the regional attorney of the Bureau 
of Inquiry and Compliance and the District Director of the Bureau of 
Motor Carriers. 


Employee Enforcement Boards 


Creation of the Safety and Service Boards is expected to eliminate 
some 300 matters annually from consideration by the Commission’s 
division 3. These proceedings are of the nonadversary or unopposed 
type and do not involve the taking of testimony at a public hearing. 

One board, designated the Railroad Safety and Service Board, will 
consider proceedings related to car service, railroad safety devices, and 
matters arising under the Accident Reports Act, Safety Appliance Act, 
Power or Train Brakes Safety Appliance Act of 1958, Hours of Service 
Act, Locomotive Inspection Act, and Ash Pan Act. 

The other board, designated the Explosive and Other Dangerous 
Articles Board, will consider proceedings related to safe transportation 
of explosives and other dangerous articles, flammables, gases, radioactive 
materials, etiologic agents, and poisonous substances. 

Division 3 will act as the appellate division for reconsideration or 
review of the Safety and Service Boards’ actions. The division’s de- 
cisions will be administratively final and not subject to review by the 
Commission. 

The informal proceedings of the boards will be similar to the pro- 
cedures of the Temporary Authorities Board, the Transfer Board, and 
the Finance Boards. 


Organization Minutes of The Interstate Commerce Commission Relating to the 
Organization of Divisions and Boards and Assignment of Work 


Amendments to its Organization Minutes and Rules of Practice by 
the Interstate Commerce Commission at a general session on January 4, 
1961 relating to Employee Finance Boards and the Transfer Board, ef- 
fective February 1, 1961, follow: 
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Section 17 of the Interstate Commerce Act, as amended (49 U. S. C. 
17), and other provisions of the law being under consideration, with a 
view to providing for the elimination from the assignment of work to 
Division 4 of initial jurisdiction over applications of certain classes 
which have not involved the taking of testimony at a public hearing or 
the submission of evidence by opposing parties in the form of affidavits, 
concurrent with the creation of three Finance Boards and assignment 
of such applications to said Boards or the existing Transfer Board ; pro- 
viding further for the designation of Division 4 as an appellate division 
to consider applications for rehearing, reargument, or reconsideration of 
any decisions, orders, or requirements of the Finance Boards as well as 
the Transfer Board, the decisions of said appellate division to be ad- 
ministratively final and not subject to review by the Commission; and 
providing for certain related appellate procedure: 

It is ordered, That the Organization Minutes of the Interstate Com- 
merce Commission relating to the Organization of Divisions and Boards 
and Assignment of Work, issue of January 1, 1959, as amended, (24 
F. R. 2506, 4070, 5667, 9230 and 25 F. R. 96 and 3608) be, and it is 
hereby, further amended in the following particulars: 

1. Under the heading Assignment of Duties to Division, in Item 
4.6 Division Four—Finance Division, delete paragraphs (a), (b), (d), 
(f), (g), (bh), and (p) and substitute in lieu thereof the following 
paragraphs: 


(a) Section 1(18) to (20), inclusive, relating to certificates of 
public convenience and necessity, except determination of applica- 
tions which have not involved the taking of testimony at a public 
hearing or the submission of evidence by opposing parties in the 
form of affidavits, unless certified to the Division by a Finance 
Board or recalled by the Division. (See Item 7.6(c)). 

(b) Section 5 (2) (except matters assigned to Item 4.2 (w)) 
to (13), inclusive, relating to consolidations, mergers, purchases, 
leases, operating contracts, and acquisitions of control of carriers, 
non-carrier control, and trackage rights, including matters of public 
convenience and necessity under section 207 and consistency with 
the public interest under section 209 directly related thereto, except 
determination of applications under section 5(2) and aforesaid re- 
lated matters under sections 207 and 209 which have not involved 
the taking of testimony at a public hearing or the submission of 
evidence by opposing parties in the form of affidavits, unless certi- 
fied to the Division by a Finance Board or recalled by the Division. 
(See Item 7.6 (a) and (c).) 

(d) Section 13a, relating to discontinuances or changes of rail- 
road operations or services. 

(f) Sections 20a (other than matters assigned under Item 
6.6(a) relating to interlocking directorates) and 214, relating to 
securities, except determination of applications which have not in- 
volved the taking of testimony at a public hearing or the submission 
of evidence by opposing parties in the form of affidavits, unless 
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certified to the Division by a Finance Board or recalled by the 
Division. (See Item 7.6 (a), (b) and (c).) 

(g) Section 204 (a) (4) relating to transfer of brokers’ li- 
censes and changes in control of corporations or associations holding 
brokers’ licenses; sections 212(b) and 312 relating to transfer of 
certificates and permits; and section 410 (g) relating to transfer of 
permits; except determination of applications which have not in- 
volved the taking of testimony at a public hearing or the submission 
of evidence by opposing parties in the form of affidavits, unless 
certified to the Division by the Transfer Board or recalled by the 
Division. (See Item 7.5.) 

(h) Sections 210a(b) and 311(b) relating to applications for 
temporary authority when certified to the Division by a Finance 
Board or recalled by the Division. (See Items 7.6 (a) (2) and 7.6 
(e) (3).) 


2. Under the heading Assignments to Boards, 7.5 The Transfer 


Board, amend paragraph (a) to read as follows: 


(a) Determination of applications under section 204(a) (4) 
relating to transfer or brokers’ licenses and changes in control of 
corporations or associations holding brokers’ licenses; sections 
212(b) and 312 relating to transfer of certificates and permits; and 
section 410(g) relating to transfer of permits, which have not in- 
volved the taking of testimony at a public hearing or the submission 
of evidence by opposing parties in the form of affidavits. 


3. Under the heading Assignment to Boards, add the following 


item, to be designated 7.6 Finance Boards: 





(a) Finance Board No. 1: (1) Determination of applications 
(except matters assigned in Item 4.2 (w)) relating to consolidations, 
mergers, purchases, leases, operating contracts, and acquisitions of 
control of motor carriers, and noncarrier control of such carriers, 
including matters of public convenience and necessity under section 
207 and consistency with the public interest under section 209 di- 
rectly related thereto, and issuance of securities and assumption of 
obligations under section 214 in connection therewith, which have 
not involved the taking of testimony at a public hearing or the sub- 
mission of evidence by opposing parties in the form of affidavits. The 
term ‘‘motor carriers’’ as used herein does not include a motor 
earrier which also is a carrier subject to part I or part III of the 
Interstate Commerce Act. 

(2) Section 210a(b) relating to applications for temporary 
authority, and continuance of temporary authority under section 
9(b) of the Administrative Procedure Act and interpretative special 
rules (49 C. F. R. 2.1 to 2.4). 

(b) Finance Board No. 2: Determination of applications 
under sections 20a(1) to (11), inclusive, and 214 relating to securi- 
ties when not connected with an application under section 1(18)- 
(20) or section 5(2) and which have not involved the taking of 
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testimony at a public hearing or the submission of evidence by op- 
posing parties in the form of affidavits. 

(ec) Finance Board No. 3: (1) Determination of applications 
under section 1(18) to (20), inclusive, relating to certificates of pub- 
lie convenience and necessity, and issuance of securities and as- 
sumption of obligations under section 20a in connection therewith, 
which have not involved the taking of testimony at a public hearing 
or the submission of evidence by opposing parties in the form of 
affidavits. 

(2) Determination of applications under section 5(2) (except 
matters assigned in Item 4.2 (w)) relating to consolidations, merg- 
ers, purchases, leases, operating contracts, and acquisitions of con- 
trol of carriers, by railroad or water, non-carrier control of such 
carriers, and trackage rights; and applications under section 20a 
(1) to (11), inelusive, relating to securities of carriers, in connection 
with the aforesaid applications under section 5(2), which have not 
involved the taking of testimony at a public hearing or the submis- 
sion of evidence by opposing parties in the form of affidavits. 

(3) Section 311 (b) relating to applications for temporary au- 
thority, and continuance of temporary authority under section 9(b) 
of the Administrative Procedure Act and interpretative special rules 
(49 C. F. R. 2.1 to 2.4). 

(d) Any matter referred to a Finance Board which is as- 
signed for the taking of testimony at a public hearing shall be ear- 
ried to a conclusion in accordance with the established practices and 
assignment of work of the Commission. 

(e) Any Finance Board may certify to Division 4 any matter 
which in the Board’s judgment should be passed on by that division, 
or the Commission, and Division 4 may recall any matter from a 
Finance Board. 


4. Under the heading Rehearing and Further Proceedings, delete 


items 8.1, 8.2, 8.3, and 8.6 and in lieu thereof substitute the following: 








8.1 For the proper and more convenient dispatch of business, 
and to the ends of justice, the following regulations of the conduct 
of proceedings are adopted (in addition to those governing the 
parties, as set out in the Rules of Practice), in respect of rehearings, 
reconsiderations, further hearings, and supplementary proceedings, 
as the result of the filing of petitions by parties to the decisions, 
orders, or requirements of divisions of the Commission, individual 
Commissioners, hearing officers, or boards of employees. 

8.2 In respect of all such matters, petitions for reconsideration, 
reargument, or rehearing of any order, decision, or requirement of 
an individual Commissioner as herein authorized, or for rehearing, 
reargument, or reconsideration of a decision, order or requirement 
of an individual Commissioner or hearing officer which has become 
effective as an order of the Commission through absence of stay or 
exception, shall be considered and disposed of by the division (acting 
in an appellate capacity and with administrative finality within the 
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meaning of § 1.101(g) of the Rules of Practice) to which the general 
subject is referred, and if the general subject has not been referred 
to a division, then by the Commission. 

8.3 Petitions for rehearing, reconsideration or further hearing 
in respect of any order, decision, or requirement of a division shall 
be considered and disposed of by the division (acting as an appel- 
late division) which made the order, decision, or requirement, as 
constituted at the time of such order, decision, or requirement, ex- 
cept that if one or more members of the original division are no 
longer Commissioners, such petitions shall be considered and dis- 
posed of by the division of the same number as then constituted; 
provided, that in cases in respect of which it has been determined 
and announced by the Commission that issues of general transporta- 
tien importance are involved, such petitions shall be considered and 
disposed of by the Commission. 

8.6 Division Four is hereby designated as an appellate division 
to which applications or petitions for reconsideration or review of 
any order, action or requirement of The Transfer Board under Item 
7.5 (a) or the Finance Boards under Item 7.6 (a), (b), and (c) 
shall be assigned or referred for disposition and the decisions or 
orders of the appellate division shall not be subject to review by 
the Commission. 


5. In Item 9.6, relating to Bureau of Finance, amend line (e) pro- 
viding for The Transfer Board, to include the Finance Boards, headed 
by the respective Chairmen, to read as follows: 


(e) Finance Boards and Chairman of the 
The Transfer Board .............. respective Boards .............. 
Amendment to Special Rules of Practi Fi Boards, Transfer Board 





The Commission on January 4, 1961 having created three boards 
of employees, designated collectively as the Finance Boards, to which 
certain classes of proceedings that have not involved the taking of testi- 
mony at a public hearing or the submission of evidence by opposing 
parties in the form of affidavits have been assigned, and enlarged the 
assignment of work of The Transfer Board, and the matter of revising 
the special rules of procedure of other employee boards to include and 
apply to the Finance Boards being under consideration: 

It is ordered, That, to implement the action creating the Finance 
Boards and enlarging the assignment of work to the Transfer Board, 
sec. 1.225 is revised to read as follows: 


§ 1.225 Special rules of practice governing the procedure of 
the Temporary Authorities Board, the Transfer Board, and the 
Finance Boards. (a) The proceedings of the Temporary Authori- 
ties Board, the Transfer Board, and the Finance Boards shall be 
informal. No transcription of such proceedings will be made. 
Subpenas will not be issued and, except when applications or peti- 
tions are required to be attested, oaths will not be administered. 
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(b) A petition for reconsideration of an order of the Tem- 
porary Authorities Board, the Transfer Board, or a Finance Board 
may be filed by any interested person. Such petition and the reply 
thereto will be governed by the Commission’s general rules of prac- 
tice, except as otherwise provided in paragraphs (c), (d) and (e) 
of this section. 

(c) The original and six copies of every pleading, document, 
or paper permitted or required to be filed under this section, shall 
be furnished for the use of the Commission. 

(d) A petition seeking reconsideration of an order of the 
Temporary Authorities Board entered under section 210a(a) or of 
a Finance Board entered under sections 210a(b) or 311(b) of the 
Interstate Commerce Act must be filed within 20 days after the 
date of service of the order. Within 20 days after the filing of 
such petition with the Commission any interested person may file 
and serve a reply thereto. 

(e) <A petition seeking reconsideration of an affirmative order 
of The Transfer Board entered pursuant to the rules and regulations 
governing transfers of property brokers’ licenses, Part 167, passen- 
ger brokers’ licenses, Part 169, motor carrier operating rights, Part 
179, water carrier operating rights, Part 306, and freight forwarder 
permits, Part 415 of this chapter, must be filed within 20 days 
following publication of a synopsis of such order in the Federal 
Register. In such a petition the matters claimed to have been 
erroneously decided and the alleged errors must be specified with 
particularity. If the petition contains a request for oral hearing, 
the request shall be supported by an explanation as to why the 
evidence sought to be presented cannot reasonably be submitted in 
affidavit form. Within 20 days after the final date for filing of 
such petitions with the Commission, any interested person may file 
and serve a reply thereto. 


It is further ordered, That this order shall be effective on February 
1, 1961. 

Notice of this order shall be given to the general public by deposit- 
ing a copy thereof in the office of the Secretary of the Commission, 
Washington, D. C., and by filing a copy with the Director, Office of the 
Federal Register. 

(Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended; secs. 204, 
205, 49 Stat. 546, as amended, 548, as amended; sec. 304, 54 Stat. 933; 
sec. 403, 56 Stat. 285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 


General Rules of Practice Amended 


There being under consideration sections 1.101(a) and 1.16(a) of 
the Commission’s General Rules of Practice, and good cause appearing 
therefor : 

It is ordered, That paragraph (a) of section 1.101 be amended to 
read as follows: 


(a) In general. (1) A petition seeking any change in a decision, 
order, or requirement of the Commission should specify whether 
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the prayer is for reconsideration, reargument, rehearing, further 
hearing, modification of effective date, vacation, suspension, or 
otherwise. 

(2) Administrative finality of division decisions. All deci- 
sions, orders, or requirements of a division of the Commission in 
any proceeding shall be considered administratively final, except 
those involving issues of general transportation importance, those 
wherein the division reverses, changes, or modifies a prior decision 
by a hearing officer, and those wherein the initial decision is made 
by a division. 

(3) Limitations on petitions for review of division decisions. 
Pursuant to authority granted in section 17(6) of the Interstate 
Commerce Act, the right to apply to the entire Commission for 
rehearing, reargument, or reconsideration of a decision, order, or 
requirement of a division of the Commission in any proceeding 
shall be limited and restricted to those proceedings in which prior 
to, or at the time of issuance of a division’s decision, the entire 
Commission, on its own motion, determines and announces that an 
issue of general transportation importance is involved. In proceed- 
ings in which no such announcement has been made, but in which 
a division reverses, changes, or modifies a prior decision by a hearing 
officer or where the initial decision is made by a division, a petition 
to the same division for rehearing, reargument, or reconsideration 
of its decision will be permitted and will be considered and disposed 
of by such division in an appellate capacity and with administrative 
finality. 

(4) Copies of petitions and replies. In cases in which it has 
been determined and announced that an issue of general transpor- 
tation importance is involved, there shall be furnished for the use 
of the Commission the original and 14 copies of each petition filed 
under this section and of replies to such petitions. In all other 
eases, the original and 6 copies of such petitions and replies shall 
be furnished for the use of the Commission. 
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It is further ordered, That paragraph (a) section 1.16 be amended 
to read as follows: 


(a) Generally. The original and 14 copies of every pleading, 
document, or paper permitted or required to be filed under this 
part shall be furnished for the use of the Commission except as a 
different number is required under paragraph (b) of this section, 
or as otherwise provided respecting: answers (§ 1.35(c)); appli- 
cations (§§ 1.38(b) and 1.40(c)); complaints, formal (§§ 1.26 and 
1.37) and informal (§§ 1.24(a) and 1.25(d)) ; depositions (§ 1.64) ; 
exhibits (§§ 1.84(c) and 1.86); modified and shortened procedure 
(§§ 1.44(e) and 1.52); petitions in intervention (§ 1.72(d)); pre- 
pared statements (§ 1.77) ; protests in investigation-and-suspension 
proceedings (§ 1.42(c)); replies (§ 1.23(b)); and matters respect- 
ing oral argument (§ 1.98); subpenas (§ 1.56(a)); time modifica- 
tion (§ 1.21(b)); transcript correction (§ 1.90(b)), and petitions 
for rehearing, reargument, or reconsideration (sec. 1.101(a) ). 
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It is further ordered, That this order shall become effective February 
1, 1961, but shall not apply to any proceeding respecting which an 
exception to an officer’s report therein has been filed prior to such 
effective date. 

It is further ordered, That notice of this order shall be given to 
the general public by depositing a copy thereof in the Office of the 
Secretary of the Commission, Washington, D. C., and by filing a copy 
with the Director, Division of the Federal Register. 

(Sees. 12, 17, 24, Stat. 383, as amended, 385, as amended, Secs. 204, 
205, 49 Stat. 546, as amended, 548, as amended, sec. 304, 54 Stat. 933, 
Sec. 403, 56 Stat. 285; 49 U. S. C. 12, 17, 304, 305, 904, 1003.) 


Safety and Service Boards 


The following orders by the Interstate Commerce Commission at a 
general session January 17, 1961, amended its Organization Minutes and 
rn of Practice, effective February 1, 1961, relating to Safety and 

ervice. 

Section 17 of the Interstate Commerce Act, as amended (49 U. S. C. 
17), and other provisions of the law being under consideration, with a 
view to providing for the elimination from the assignment of work to 
Division 3 of initial jurisdiction over exercising emergency powers, the 
issuance of certain rules, standards and/or instructions and applications 
of certain classes of proceedings, concurrent with the creation of two 
Safety and Service Boards and assignment of such emergency powers, 
issuance of rules, standards and/or instructions, and applications to 
said Boards; and providing further for the designation of Division 3 
as an appellate division to consider applications for rehearing, reargu- 
ment, or reconsideration of any decisions, orders, or requirements of the 
Safety and Service Boards, the decisions of said appellate division to be 
administratively final and not subject to review by the Commission: 

It is ordered, That the Organization Minutes of the Interstate 
Commerce Commission relating to the Organization of Divisions and 
Boards and Assignment of Work, issue of January 1, 1959, as amended, 
(24 F. R. 2506, 4070, 5667, 9230 and 25 F. R. 96 and 3608) be, and it is 
hereby, further amended in the following particulars: 

1. Under the heading Assignment of Duties to Division, in Item 
44. Division 3—Rates, Safety and Service Division, delete paragraphs 
(ec), (k), and (q) and substitute in lieu thereof the following paragraphs: 


(ec) Section 1(10) to (14) (a), inclusive, and section 1(15) 
to (17), inclusive, relating to car-service and emergency directions 
with respect thereto, except matters assigned to and determined 
by the Safety and Service Boards pursuant to [tem 7.7. 

(k) Section 204(a)(1), (2), (3) and (5) of part II, so far 
as relating to the establishment of reasonable requirements for the 
safe transportation of explosives and other dangerous articles, in- 
eluding flammable liquids, flammable solids, oxidizing materials, 
corrosive liquids, compressed gases, radioactive materials, etiologic 
agents, and poisonous substances, except matters assigned to and 
determined by the Safety and Service Boards pursuant to Item 7.7. 
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(q) Matters arising under the Transportation of Explosives 
and Dangerous Articles Act, Accident Reports Act (except re- 
quests for public inspection of reports described in § 125.9 of the 
rules governing monthly reports of railroad accidents), Safety 
Appliance Acts, Power or Train Brakes Safety Appliance Act of 
1958, Hours of Service Act, Locomotive Inspection Act, Medals of 
Honor Act, Ash Pan Act, Railroad Retirement Act of 1937, Railroad 
Retirement Tax Act, Railroad Unemployment Insurance Act, the 
Railway Labor Act, as respectively amended; the Block Signal 
Resolution of June 30, 1906, and Sundry Civil Appropriation Act 
of May 27, 1908; Postal Service Acts, so far as those Acts relate 
to duties of the Commission, except matters assigned to and deter- 
mined by the Safety and Service Boards pursuant to Item 7.7. 


2. Under the heading Assignment of Duties to Individual Commis- 
sioners in Item 6.9, Commissioner through whom the Bureau of Safety 
and Service reports, delete paragraphs (a), (b) and (c). 

3. Under the heading Assignment to Boards add the following 
Item to be designated 7.7 Safety and Service Boards. 

(a) Safety and Service Board No. 1—Railroad Safety and Service 
Board: 


(1) Proceedings relating to car-service and emergency direc- 
tions with respect thereto, including suspension of any or all rules, 
regulations or practices, promulgation of just and reasonable direc- 


tions without regard to ownership to best promote the service in 
the interest of the public and the commerce of the people, require 
joint and common use of terminals, including main line track or 
tracks for reasonable distances outside such terminals, and promul- 
gate directions for preference or priority in transportation, em- 
bargoes, or movement of traffic under permits, except controversies 
between carriers as to compensation, under provisions of Section 
1(15) and (16) which have not involved the taking of testimony 
at a public hearing or the submission of evidence by opposing 
parties in the form of affidavits. 

(2) Proceedings relating to the installation and maintenance 
of safety devices by carriers by railroad under provisions of section 
25(a) to (g), inclusive, as amended, which have not involved the 
taking of testimony at a public hearing or the submission of evidence 
by opposing parties in the form of affidavits. 

(3) Matters arising under the Accident Reports Act (except 
requests for public inspection of reports described in § 125.9 of the 
rules governing monthly reports of railroad accidents), Safety Ap- 
pliance Acts, Power or Train Brakes Safety Appliance Act of 1958, 
Hours of Service Act, Locomotive Inspection Act (except matters 
relating to personnel and compensation and matters specifically 
delegated to the Director of Locomotive Inspection), and Ash Pan 
Act, except to recommend institution of civil and criminal proceed- 
ings for enforcement of statutory provisions relating to safety of 
railroad operation, which have not involved the taking of testimony 
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at a public hearing or the submission of evidence by opposing parties 
in the form of affidavits. 


(b) Safety and Service Board No. 2—Ezplosive and Other Dan- 
gerous Articles Board: 


Proceedings relating to the establishment of reasonable require- 
ments for the safe transportation of explosives and other dangerous 
articles, including flammable liquids, flammable solids, oxidizing 
materials, corrosive liquids, compressed gases, radioactive materials, 
etiologic agents, and poisonous substances, under provisions of the 
Explosives Act, 18 USC 831-835 and Section 204(a)(1), (2), (3) 
and (5) of part II except provisions relating to the use of other 
Governmental agencies and facilities for the making of tests and 
experiments to be paid for by the Commission, which have not 
involved the taking of testimony at a public hearing or the sub- 
mission of evidence by opposing parties in the form of affidavits. 


(c) Any matter referred to the Safety and Service Boards which 
is assigned for the taking of testimony at a public hearing shall be 
carried to a conclusion in accordance with the established practices and 
assignment of work of the Commission. 

(d) Any Safety and Service Board may certify to Division 3 
any matter which in the Board’s judgment should be passed on by that 


Division or the Commission, and Division 3 may recall any matter from 
a Safety and Service Board. 
4. Under the heading Rehearing and Further Proceedings add 


Item 8.8 designating Division 3 as an appellate division to read as 
follows: 


Division 3 is hereby designated as an appellate division to 
which applications or petitions for reconsideration or review of any 
order, action or requirement of the Safety and Service Boards under 
Item 7.7 (a) and (b) shall be assigned or referred for disposition 
and the decisions or orders of the appellate division shall be ad- 
ministratively final and not be subject to review by the Commission. 


5. In Item 9.11 relating to the Bureau of Safety and Service, add 
the following : 


(f) Safety and Service Boards—Chairman of the respective 
Boards. 


It is further ordered, That the foregoing amendments shall become 
effective February 1, 1961. 


Special Rules of Practice 


The Commission . . . having created two boards of employees, desig- 
nated collectively as the Safety and Service Boards, to which certain 
classes of proceedings have been assigned, and the matter of revising 
the special rules of procedure of other employee boards to include and 
apply to the Safety and Service Boards being under consideration: 
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It is ordered, That, to implement the action creating the Safety 


and Service Boards, Sec. 1.225 (a) and (b) are revised to read as 
follows: 


§ 1.225 Special rules of practice governing the procedure of 
the Temporary Authorities Board, the Transfer Board, the Finance 
Boards, and the Safety and Service Boards. (a) The proceedings 
of the Temporary Authorities Board, the Transfer Board, the 
Finance Boards, and the Safety and Service Boards shall be in- 
formal. No transcription of such proceedings will be made. Sub- 
penas will not be issued and, except when applications or petitions 
are required to be attested, oaths will not be administered. 

(b) A petition for reconsideration of an order of the Tem- 
porary Authorities Board, the Transfer Board, a Finance Board, 
or a Safety and Service Board may be filed by any interested per- 
son. Such petition and the reply thereto will be governed by the 
Commission’s general rules of practice, except as otherwise pro- 
vided in paragraphs (c), (d) and (e) of this section. 


It is further ordered, That the foregoing amendments shall become 
effective February 1, 1961. 

Notice of this order shall be given to the general public by deposit- 
ing a copy thereof in the Office of the Secretary of the Commission, 
Washington, D. C., and by filing a copy with the Director, Office of the 
Federal Register. 

(Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended; secs. 204, 
205, 49 Stat. 546, as amended, 548, as amended; sec. 304, 54 Stat. 933; 
sec. 403, 56 Stat. 285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 


1. C. C. Retirements 
The Commission has announced the following retirements: 
R. James Railey, Board of Suspension 


Assistant to the Bureau of Traffic’s Board of Suspension, R. James 
Railey, has had continuous service with the I. C. C. since 1930, except 
for active duty with the U. S. Army in Europe during World War II. 
His retirement was effective December 10. 


Mrs. Pauline B. Myers, Section of Rates and Informal Cases 


Mrs. Pauline Myers, a native of Columbia, Missouri, retired Decem- 
ber 16 as a clerk-typist in the Freight Rate Branch, Section of Rates and 
Informal Cases. Mrs. Myers began her service with the I. C. C. in 1951 
after earlier service with the Federal Communications Commission. 


Miss Selma Vann, Section of Tariffs 


Miss Selma Vann retired December 30 as a clerk-stenographer in the 
Special Permission Branch, Section of Tariffs, after serving with the 
Commission since 1952. Before that, she was employed by the Depart- 
ment of the Army. Miss Vann is a native of Cumberland County, North 
Carolina. 
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The following field office employees began Commission service in 
1925 and retired December 31 with over 35 years of Federal service: 


Elmer J. Bandelier, Inspector of Locomotives, Kansas City, Missouri 


Serving as Inspector of Locomotives at Kansas City, Missouri, 
Elmer J. Bandelier joined the I. C. C. after service in World War I with 
the U. S. Army, graduation from Purdue University with a B.S. degree 
in mechanical engineering, and employment in the railroad industry. 


William H. Ludlow, Zone Supervisor, Chicago 


William H. Ludlow, Zone Supervisor at Chicago, served at that 
office continuously since joining the Commission. He is a native of 
Birmingham, England. 


Reinhold H. Ulbrich, Inspector of Locomotives, Buffalo, New York 


Reinhold H. Ulbrich, Inspector of locomotives at Buffalo, New York, 
served with the U. S. Army in France during World War I and was 
employed in the railroad industry prior to joining the Commission. 


Supplements to Statement No. 3-59 (Highway Form B) Available at 1. C. C. 


The Interstate Commerce Commission’s Cost Finding Section of the 
Bureau of Accounts has prepared new pages 14, 15 and 16 for State- 
ment No. 3-59, published August 1959, entitled ‘‘Simplified Procedure 
for Determining Cost of Handling Freight by Motor Carriers,’’ generally 
referred to as Highway Form B. These 3 sheets, providing current cost 
factor data on the Southwest, Middlewest, Rocky Mountain, Pacific and 
Transcontinental motor carrier regions, should be substituted for the 
original pages 14, 15 and 16 of Statement No. 3-59. Copies may be 
obtained from the Cost Finding Section, Bureau of Accounts. 


Personalities and Events in the News 
Former |. C. C. Board of Suspension Chairman to Make Pakistan Survey 


Roland Bay, former Chairman of the Interstate Commerce Commis- 
sion’s Board of Suspension, sailed for Pakistan on December 25, to 
make a transportation survey of all forms of transportation, rail, high- 
way, inland water, air and ocean. In 1958 and 1959, he had made a 
somewhat similar study for the government of Thailand. His head- 
quarters will be at 58 Matijheel Road, Dacca, East Pakistan. Mr. Bay 
plans to travel between East and West Pakistan while making the study 
which it is expected will take about 9 to 12 months. 

With a population of some 80 million, Pakistan’s transportation 
relies mainly on its canals or rivers. One standard gauge and one narrow 
gauge compose the two railroads which the government owns and there 
is one airline which services this country. There are some large jute 
mills and the main products are rice and hemp. 

Mr. Bay retired from government service several years ago and is 
now with Transportation Consultants, Inc., Washington, D. C. 
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Giles Morrow Accepts New Position 


The Freight Forwarder Editor of the I. C. C. Practitioners’ Journal, 
Giles Morrow, has resigned as President of the Freight Forwarders 
Institute, Washington, D. C., to become Assistant General Counsel of the 
United States Freight Company, with headquarters in New York, as of 
January 1, 1961. Having been with the Freight Forwarders organiza- 
tion for 21 years, he became its President and General Counsel in 1953 
and will continue as General Counsel. 

The Freight Forwarder Act, Public Law 507, 77th Congress, 1942, 
became known as Part IV of the I. C. Act. Freight forwarding com- 
panies who considered themselves subject to the new regulation at that 
time formed an organization designated as the Freight Forwarders 
Institute which superseded the previously existing Freight Consolidators 
and Forwarders Institute, Inc. Mr. Morrow, Secretary of the old agency, 
was elected Executive Secretary and General Counsel of this newly 
formed institute. An Association member since 1941, Mr. Morrow has 
served as Editor of the Freight Forwarder Regulation Section of the 
I. C. C. Practitioners’ Journal ever since passage of the Freight For- 
warder Bill. He was Editor in Chief of the Journal during 1947-1949 
and served as President of the Practitioners’ Association in 1953-1954. 

A native of Oklahoma, born in Emmet, Arkansas, Mr. Morrow 
received his LL.B from National University in 1928. His whole back- 
ground has been in the transportation field, serving as Secretary to the 
Railway Accounting Officers Association, 1932-34; Chief Clerk, Finance, 
Accounting, Taxation and Valuation Department, Association of Ameri- 
ean Railroads, 1934-39; and Secretary and Attorney, Freight Consoli- 
dators and Forwarders Institute, 1940-42. 


Presidential Special Assistant for Regulatory Agencies 


Dean James M. Landis was appointed a Special Assistant to the 
President ‘‘in the field of regulatory agencies’’ on December 29, 1960, 
by President-elect John F. Kennedy. It was stated that Mr. Landis 
would remain in that position for whatever time would be required to 
prepare programs and legislation to add to the information Mr. Landis 
would submit after January 20. 

President Kennedy has said in his announcement that Mr. Landis 
would work with leaders of Congress and industry in the stated field and 
with other persons interested ‘‘to effect reforms in these agencies.’’ The 
basis for the work would be provided by Mr. Landis’ report to the then 
President-elect, which contained criticism of the caliber of personnel in 
the regulatory agencies and some operations. 

The Landis report had included recommendation for two offices in 
the White House, an Office for the Coordination and Development of 
Transportation Policy and an Office for Oversight of Regulatory 
Agencies. 


REA Leasing Corporation Established 


A wholly owned equipment-leasing subsidiary, known as the REA 
Leasing Corporation, was established on January 1, 1961, the REA Ex- 
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press announced December 14. It will operate, initially, a national 
railroad piggyback trailer interchange pool. 

The President of REA Express, William B. Johnson, said it ‘‘is 
expected to bring about greater nationwide trailer utilization and other 


economic and service advantages to railroads and to forwarders, shippers 
and other users of piggyback.’’ 


Creation of Interdepartmental Highway Safety Board 


President Eisenhower, by executive order dated December 2, estab- 
lished the Interdepartmental Highway Safety Board. The Chairman 
of the Board is the Secretary of Commerce, and the other members com- 
posing it are the Chairman of the Interstate Commerce Commission, the 
Secretary of Defense, the Postmaster General, the Administrator of 
General Services and the Secretary of Health, Education and Welfare. 

According to the White House announcement, this ‘‘is to provide 
leadership for existing and future federal activities that affect the 
safety of travel on public streets and highways and to further a co- 
ordinated traffic safety program for federal agencies (including the 
safety of the operation of government vehicles). 

‘*It is contemplated that the board will facilitate the coordination of 
the planning programs for traffic safety that involve financial, technical 
or other substantive federal participation. 

‘«The board will also consider the federal role in the establishment of 


standards of broad national value to traffic safety. As may be necessary 
or advantageous, the board through its appropriate member agency or 
agencies, will work with state and local officers, automobile manufacturers 
and others.’’ 


Coal-Slurry Pipeline Project 


The Texas Eastern Transmission Corporation and Consolidation Coal 
Company have joined in a proposed joint project to build a coal-slurry 
pipeline from West Virginia to Eastern Seaboard electric utility com- 
panies. This undertaking is now under direct supervision by a Texas 
Eastern officer. If authorized, construction should be completed in 2 to 
3 years. 


President Kennedy Nominates Two for Interstate Commerce Commission 


The White House has announced two nominations for the Interstate 
Commerce Commission—Mr. John W. Bush, of Columbus, Ohio, to suc- 
ceed Commissioner John H. Winchell for a term of 7 years expiring 
December 31, 1967; and Mr. William H. Tucker, Jr., of Athol, Massa- 
chusetts, to serve the unexpired term of Commissioner Anthony F. 
Arpaia ending December 31, 1964. Both are Democrats, and if con- 
firmed by the Senate, would make 6 Democrats and 5 Republicans on 
the Commission. 

Mr. Bush is a native of Columbus, Ohio, and attended Virginia 
Polytechnic Institute, where he received a Bachelor of Science Degree 
in Business Administration in 1931. He was a City Councilman in Ports- 
mouth, Ohio, from 1941 to 1944 and, in 1946, founded an accounting 
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and tax firm. Joining the Cabinet of then-Governor Frank Lausche as 
Director of Purchasing in 1949, he continued there until he was ap- 
pointed to his present position by Governor Michael DiSalle. 

Mr. Tucker attended Boston University as an undergraduate and 
graduate law student and received a Bachelor of Laws Degree with 
honors in 1949. He was a paratrooper in World War II, and has been 
in private law practice since he was admitted to the Massachusetts Bar 
in 1949. Since 1955, he has been Counsel and Secretary of Trailways 
of New England and is a practitioner before the Interstate Commerce 
Commission and the National Labor Relations Board. 

Hearings have not yet been scheduled before the Senate Committee 
on Interstate and Foreign Commerce on these Presidential nominations. 


Chapter News 
Metropolitan New York Chapter 


Mr. A. Robert Bamonté, Chairman of the Metropolitan New York 
Chapter, reported that Mr. William Wyer, President, Wyer, Dick and 
Company, Transportation Consultants, discussed ‘‘Railroad Mergers’’ 
at the January 16, 1961 meeting, at the Traffic Club of New York. His 
comments were of especial interest since he has personally directed a 
number of rail merger studies, one of which has just been authorized by 
the Interstate Commerce Commission and another being the subject of 
hearings before the Commission at the present time. 


Chicago Regional Chapter 


Mr. Starr Thomas, President of the Association of I. C. C. Prae- 
titioners, was the principal speaker at the Chicago Regional Chapter 
Meeting on January 13, 1961, at the Traffic Club Rooms, Palmer House. 
He spoke informally about the various recommendations for changes in 
the Interstate Commerce Commission’s practices and procedures. Among 
the proposals were: Report by the management consultant firm, Booz, 
Allen & Hamilton, the Report of the Special Advisory Committee on 
Interstate Commerce Commission Practices and Procedures (the Com- 
mittee which was appointed by the Commission), and the recent James 
M. Landis Report on the regulatory agencies. 

Mr. B. E. Bannister, Traffic Manager, Baxter Laboratories, Inc., also 
spoke. 

Portland, Oregon, Chapter 


William L. Bush, Chairman of the Portland, Oregon, Chapter, re- 
ported that, following the first general meeting in December, plans for 
the coming year’s schedule were being formulated. There will be monthly 
luncheon meetings, except during the summer vacation months. The 
second Tuesday of each month has been set tentatively for meetings but 
flexibility is being allowed to coincide with speakers or national and 
regional officers who may be in the area. A cordial invitation is extended 
to attend if members are in the vicinity and the Chapter stands ready 
to be of any assistance. 

Charles K. Faye, Assistant Vice President of Western Pacific Rail- 
road, San Francisco, addressed the January 20, 1961 luncheon meeting 
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at Davey’s Locker Restaurant, on ‘‘Currently Pending Acquisition 
Activities.’’ 


Southern California Chapter Meeting 


Mr. T. A. Fante, Assistant Manager, Specialized Operation Depart- 
ment, Southern Pacific Company, discussed the growth and future pos- 
sibilities of rail piggyback service at the Southern California Chapter’s 
first monthly luncheon meeting in 1961, on January 4, in the New Clark 
Hotel, Los Angeles. More than 60 persons attended. 

Meetings 
N. A. R. U. C. 1961 Officers 


At its 72nd Annual Convention in Las Vegas, Nevada, the National 
Association of Railroad and Utilities Commissioners elected as its 1961 
officers: President, Honorable Peter E. Mitchell, California; First Vice 
President and Chairman of Executive Committee, Honorable David M. 
Brackman, Massachusetts; Second Vice President, Honorable Joseph J. 
Brown, Nebraska; General Solicitor, Honorable Austin L. Roberts, Jr., 
Washington, D. C.; Secretary-Treasurer and Assistant General Solicitor, 
Honorable Everett Kreeger, Washington, D. C. 

Inspection Need Vital for Nearly Two Million Vehicles 

Mr. Ernest G. Cox, Chief, Section of Safety, Bureau of Motor Car- 
riers, Interstate Commerce Commission, delivered the keynote address on 
December 5, 1960, at the opening session 3-day technical conference of 
the 1960 Fleet Maintenance Exposition in the New York City Coliseum. 

Discussing the relationship of maintenance to safety, he pointed out 
that while the beginning of the I. C. C. program of nationwide road 
checks originated with defects and deficiencies in brake systems, investi- 
gators are finding the need for much more thorough inspection of steer- 
ing equipment, coupling devices, springs, tires and electrical equipment. 
Mr. Cox said the Commission is stressing the need for the inspection of 
‘‘those vital parts which are not readily apparent to the casual ob- 
server,’’ and ‘‘systematic maintenance procedures’’ by the 140,000 firms 


now operating more than one and one-half million vehicles in interstate 
commerce. 


11th Annual Meeting, Oil Field Conference 


The National Oil Field Carrier Conference will hold its 11th An- 
nual Meeting February 27-28 and March 1, 1961, at the Texas Hotel, 
Fort Worth, according to James R. Boyd of Austin, National Conference 
Secretary. The meetings of the Oil Field Haulers Association, Inc., 
and the Oil Field Haulers Conference of the American Trucking Asso- 
ciations have been scheduled to coincide with the National Meeting. 

22nd Annual Convention Private Truck Council of America, Inc., 

Sheraton Hotel, Dallas, Texas 

The 22nd Annual Meeting of the Private Truck Council of America, 
Ine., was held February 2-3, 1961, at the Sheraton Hotel, Dallas. The 
theme was ‘‘Cutting Costs Through Practical Control,’’ according to 
James D. Mann, Managing Director. ‘‘How to Determine Your Costs,”’ 





582 I. C. C. PRACTITIONERS’ JOURNAL 





was the title of the keynote address brought by C. V. Wootan, Associate 
Research Economist, Texas Transportation Institute, Texas A. & M. 


University Programs 
Purdue University Packaging Course—March 20-31 


The 9th annual on-campus course in Industrial Packaging will be 
held March 20-31, 1961, at Purdue University, in Lafayette, Indiana, 
Mark E. Ocker, Conference Coordinator, Division of Adult Education, 
has announced. Charles J. Zusi, packaging consultant, will coordinate 
the course. Information and registration forms may be obtained from 
Mr. Ocker, Division of Adult Education, Memorial Center, Purdue Uni- 
versity, Lafayette, Indiana. 


City College of City of New York and Rutgers University 
Offer Packaging Courses In 1961 


The City College of the City of New York and the Extension 
Division of Rutgers University in Paterson, New Jersey, offer semester- 
long courses in industrial packaging during the first semester of 1961. 
Experts from industry will give the lectures. Those at the Bernard 
Baruch School of C. C. N. Y., will commence February 8, 1961, and will 
be held each Wednesday from 6:50 to 8:30 p. m. The Rutgers Uni- 
versity course will hold classes on Wednesday evenings from February 
1 through May 24, 1961. 


Robert V. Fletcher Fellowship Established By School of Business Administration, 
American University 


The School of Business Administration of The American University, 
Washington, D. C., has announced the Robert V. Fletcher Fellowship 
for graduate students working toward the Master or Ph.D. degrees in 
Business Administration, specializing in transportation. It was estab- 
lished in memory of the late Judge Robert V. Fletcher, former Chairman 
of the Board of Trustees of The American University. Judge Fletcher 
was Special Counsel of the Association of American Railroads and a 
strong supporter of the University’s Transportation Program. 

The fellowship carries an honorarium of $2,000 per academic year 
and the opportunity of assisting Dr. Marvin L. Fair, Director of 
the University’s Transportation Program, in conducting the annual 
transportation institutes, which include Air Transportation, Railroad 
Management, Industrial Transportation and Traffic Management, Motor 
Transportation Management, and Ocean Transportation Management. 


13th Institute of Industrial Transportation and Traffic Management, 
Announced By American University 


March 6-13, 1961 is the date scheduled for the 13th Institute of 
Industrial Transportation and Traffic Management, School of Business 
Administration, The American University, Washington, D. C. 

According to Dr. Marvin L. Fair, Director, Transportation Program, 
problems of transportation and traffic management and management 


procedures for dealing with them will be emphasized during the three- 
week program. 
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Additional information may be obtained from Dr. Marvin L. Fair, 
Director, Transportation Program, The American University, 1901 F 
Street, N. W., Washington 6, D. C. 


Publications 
Volume 302, I. C. C. Reports Now Available 


Volume 302, Interstate Commerce Commission Reports, October 
1957-February 1958, is on sale at the U. S. Government Printing Office, 
Washington 25, D. C. It may be ordered by Catalog No. IC 1 6: 302, 
at $4.00 per copy, payable by check or money order drawn to the 
Superintendent of Documents. 


1. C. Acts Annotated * 
Numbers 22, 23 and 24 of Volume IV of the ‘‘ Advance Bulletins 
of the Interstate Commerce Acts Annotated,’’ are now available. As 
previously announced, bulletins are issued at frequent intervals pro- 


viding annotations covering legislation, regulations and court and com- 
mission decisions as currently as possible. 


Publications Wanted for University Library 
The Tulsa Chapter of Delta Nu Alpha Transportation Fraternity 
is in the process of establishing a transportation library at the Univer- 


sity of Tulsa. Mr. Jerry C. Smith, Chairman of the Library Committee, 
wishes to locate Volumes 1 through 173 of the Interstate Commerce 


Commission reports and Volumes 1 through 5 of the J. C. C. Practi- 
tioners’ Journal. Anyone who can assist Mr. Smith in locating these 
volumes could write him at the Service Pipe Line Company, P. O. Box 
1979, Tulsa 2, Oklahoma. 


Landis and Doyle Reports 


The report on regulatory agencies by Dean James M. Landis is now 
available from the Superintendent of Documents, Government Printing 
Office, Washington 25, D. C., at 30 cents each. 

The transportation report to the Senate Interstate and Foreign 
Commerce Committee by Major General (ret.) John P. Doyle is in the 
process of being printed. 

Transporting Freight Cost By Class | and Class I] Motor Common Carriers of 
General Commodities Issued by I. C. C. 

The Cost Finding Section, Bureau of Accounts, Interstate Com- 
merce Commission, has prepared a study entitled ‘‘ Cost of Transporting 
Freight by Class I and Class II Motor Common Carriers of General 
Commodities, Pacific Region—1959.’’ 

Statement No. 8-60, as the publication is designated, shows for the 
year 1959, the unit costs, operating performance factors and cost scales 
for 38 class I and class II motor common carriers of general commodi- 
ties, the operations of which are primarily in the Pacific Region. 

Copies of this may be obtained from the Superintendent of Docu- 


ments, Government Printing Office, Washington 25, D. C., at 35 cents 
each. 


*See Nov. 1960 Jrnl., page 224. 





Recent Court Decisions 
By WarrREN H. Waaner, Editor 


Facts and reasons for prejudicial finding should be recited in Commission’s decision. 


Stanislaus County, et al. v. United States, et al. No. 7834. 


On December 12, 1960, a three-judge court for the Northern District 
of California, Northern Division, set aside an order of the Commission 
and remanded to the Commission for further consideration and clari- 
fication a proceeding in which the Commission declined to find prejudice 
as to Stanislaus County, California, and preferential of certain other 
counties in the same state. 

Quoting from the opinion of the Court: 


Plaintiffs filed a complaint before the I. C. C., charging the 
intervening defendant railroads with having made and published 
rates unduly prejudicial to Stanislaus County and unduly prefer- 
ential to the neighboring Counties of San Joaquin, Contra Costa, 
Alameda, and Santa Clara (hereafter in this memorandum referred 
to as the ‘‘ preferred area’’) in violation of Title 49 U. 8. C. § 3(1). 

The trial examiner for the I. C. C. filed a report recommending 
that the I. C. C. find the rates of which complaint is made to be 
unlawfully prejudicial to Stanislaus County and unlawfully prefer- 
ential to the ‘‘ preferred area,’’ and that the I. C. C. issue an order 
directing the defendant railroads to remove the unlawful prejudice 
and preference. 

After hearing oral argument and considering the briefs, the 
I. C. C. found that the rates of which complaint is made had not 
been shown to be unduly preferential or prejudicial as alleged, 
and dismissed the complaint (302 I. C. C. 365). 

It is conceded that plaintiffs have fully exhausted their ad- 
ministrative remedies. The scope of review in this case is fixed 
by Title 5 U. S. C. § 1009(e) (Administrative Procedure Act). 
The Court must review the whole record, including the examiner’s 
proposed report (Universal Camera Corp. v. N. L. R. B., 340 U.S. 
474), but the Court may not inquire as to the soundness of the 
I. C. C.’s reasoning within its competence, the wisdom of its deci- 
sion, or the consistency of its decision with prior decisions made 
by it (Georgia Commission v. United States, 283 U. S. 765. And 
see: Kentucky Broadcasting Corp. v. Fed. Commun. Comm’n., 
174 F.2d 38). 

Intervening defendant railroads argue that the last paragraph 
of the I. C. C.’s report contains the finding of ultimate fact, which 
this Court must uphold if it is sustained by the evidence. That 
paragraph is as follows: 


We find that the rates assailed are not shown to be unduly 


prejudicial or preferential as alleged. The complaint will be 
dismissed. 


—584— 
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The I. C. C. is required to report the facts and give the reasons. 
for its conclusions (Beaumont, 8S. L. & W. Ry. v. United States, 
282 U. S. 74). A general statement in the language of the statute 
is not sufficient to support the order in the absence of supporting 
findings of fact (Florida v. United States, 282 U. S. 194, 213). 

The defendant United States and the I. C. C. contend that the 
order contains a narrative report of the facts on which the decision 
of the I. C. C. is based. Findings in narrative form may be a 
sufficient. compliance with the I. C. C.’s duty to report the facts 
(Capital Transit Co. v. United States, 97 F. Supp. 614), but the 
Court must review these findings as directed by Title 5 U. 8. C. 
§ 1009(e). 

There is no dispute involved as to the abstract reasonableness 
of the rates in dispute, such as might be presented under Title 
49 U.S. C. § 1. It is a question of relative reasonableness that is 
presented, and if the rates are found to be unlawfully preferential 
or prejudicial, the disparity may be removed by raising one rate, 
lowering another, or adjusting both (Texas & Pacific Ry. Co. v. 
United States, 289 U. S. 627, 650). 

It is not disputed that a substantial disparity exists in the 
rates between Stanislaus County and the ‘‘preferred area.’’ This 
disparity has not been justified on the basis of operating conditions 
or distance. The intervening defendant railroads contend that 
the finding that the rates are not shown to be unduly preferential 
implies that they are justified. If this reading of the report were 
correct, the findings of the I. C. C., so interpreted would be far too 
scanty and vague to support the conclusion (Florida v. United 
States, supra). 

Defendant United States and the I. C. C., as well as plaintiffs, 
agree that the I. C. C. found the disparity to be not ‘‘unduly 
prejudicial or preferential,’’ and did not reach the issue of justi- 
fication (as to which issue the trial examiner found against inter- 
vening defendant railroads). If the I. C. C. is to refuse plaintiffs’ 
relief on the ground that the disparity is justified, it must first 
examine the disparity that exists in the light of the assertedly 
justifying conditions and determine whether the conditions justify 
that great a disparity (I. C. C. v. Mechling, 330 U. S. 567; New 
York v. United States, 331 U. S. 284). As the I. C. C. made no 
finding of justification, this Court can make no such finding for 
the I. C. C. (Securities Comm’n. v. Chenery Corp., 318 U. S. 80). 
The decision of the I. C. C. may, therefore, not be sustained on the 
basis that the rate disparity is in fact justified. 

The intervening defendant railroads are willing to consider 
any request for adjustments, but where industries which are poten- 
tial locators in Stanislaus County do not know this, Stanislaus 
County is just as much prejudiced as if the railroads intended to 
stand to their scheduled rates. It is a matter of right, not of grace 
by the railroads, that regions and shippers shall not be prejudiced 
or their competitors preferred (See: New York v. United States, 
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supra). Moreover, this Court can only speculate as to the weight 
given by the I. C. C. to the fact that the railroads are willing 
to negotiate. It appears that the I. C. C. did not consider it 
necessary to reach a conclusion as to the legal effect of this fact, 
for the I. C. C. report deletes the legal conclusion of the trial exami- 
ner that this fact is no defense, and it is not replaced by any 
conclusion drawn by the I. C. C. 

Again, the Court can only speculate as to the conclusion of 
the I. C. C., as to whether evidence of competition between Stanis- 
laus County and San Francisco and other Counties in the same 
group as the ‘‘preferred area’’ unduly broadened the issue, for 
again the I. C. C. deleted the trial examiner’s conclusion to the 
contrary, but did not express a conclusion that such evidence did 
unduly broaden the issues. 

In several respects the significance of statements contained in 
the I. C. C. report is difficult to grasp in the light of the record. 
For example, the applicability of the statements that, ‘‘General 
declarations as to competition, unsupported by evidentiary facts, 
and a mere showing of disparity of rates do not establish undue 
prejudice,’’ and that there must be a ‘‘ proven competitive relation- 
ship,’’ is not clear. The narrative report of the I. C. C. repeatedly 
shows the existence of competition. 

Many witnesses testified that firms in Stanislaus County were 
in competition with firms from the ‘‘preferred area.’’ They testi- 
fied that the competing firms manufactured the same products, or 
similar products, which compete on the market for the consumer’s 
dollar, and that they either purchased raw material and shipped 
it to their plants at the rates complained of, or they shipped the 
finished product to the market under the rates in issue. The ability 
of one Stanislaus County firm to undersell its competitor was cut 
in half by the disparity of the rates, while other competing ‘“‘ pre- 
ferred area’’ firms priced Stanislaus County firms completely out 
of the market. An industrial traffic manager testified that he was 
employed to recommend sites for new plant construction to various 
firms, and that Stanislaus County locations were not even consid- 
ered, although otherwise suitable, because of the rates in question. 
It is undisputed that Stanislaus County is actively seeking in- 
dustry, which in many cases locates in ‘‘preferred area’’ sites 
instead of locating in Stanislaus County. This fact clearly estab- 
lishes the existence of competition between the two areas (New 
York v. United States, supra. And see: Kindel v. At. T. & 8. F., 
8 I. C. C. 608). 

The I. C. C. report contains the following two statements: 
‘*In some instances the competition met is local’’ (that is, local to 
the Pacific Northwest or the Intermountain area), and ‘‘ Witnesses 
for three of the firms indicated that their competitive situations 
would be improved only by reductions to the level of the group 
rates.’’ Yet each witness for a Stanislaus County firm indicated 
that he had competition from the ‘‘ preferred area,’’ or from the 
rest of the San Francisco group, and most of them from the ‘‘ pre- 
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ferred area.’’ In many cases, they also had local competition, 
but there is no requirement that all of a firm’s, or area’s, com- 
petitors be preferred to invoke Title 49 U. S. C. § 3(1). Such a 
rule would indeed emasculate the law. 

No witness testified that his situation would be improved only 
by reduction of his own rates. One witness was asked, on cross- 
examination, if he would like a reduction, and he said, ‘‘ Yes.’’ 
Counsel did not pursue the subject. Other witnesses were asked, 
on cross-examination, if they would like a reduction, and they said, 
**Yes.’’ They were then asked if a raising of the group area rates 
would improve their competitive situation as much as would a 
reduction, and they said, ‘‘Yes.’’ They were then asked if such 
an increase would improve their competitive situation vis-a-vis 
competitors from outside the ‘‘ preferred area,’’ and their answer 
was an obvious ‘‘No.’’ 

This Court does not conclude that it is beyond the power of 
the I. C. C. to find the disparity of rates to be not ‘‘ unduly prefer- 
ential or prejudicial,’’ on the basis of the record, but this Court 
does conclude that the findings of the report do not suffice to 
substantiate the conclusion. These findings are far too vague and 
scanty to explain what facts the I. C. C. found, what legal conclu- 
sions it drew from these facts, and why. There is no sufficient 
bridge between the narrative statement of facts and the ultimate 
determination of no undue prejudice. This Court can have no way 
of reviewing the administrative conclusions. We do not know how 
the facts were appraised or how the various factors were weighed 
and balanced. We cannot say whether the result was arbitrary or 
was a proper exercise of administrative judgment. We have to 
speculate or substitute our own judgment as to what in the factual 
picture was important and should have been determinative in the 
light of the problem facing the I. C. C. 

The order of the I. C. C. will be annulled and set aside and 
the cause remanded for further consideration by the I. C. C., after 
which either express findings of fact in reasonable detail, and con- 
clusions of law drawn therefrom, or a narrative report in which 
the findings and conclusions of the I. C. C. are more clearly stated, 
should be prepared. ‘‘We must know what a decision means before 
the duty becomes ours to say whether it is right or wrong’’ (United 
States v. Chicago, M., St. P. & P. Ry. Co., 294 U. S. 499). 

Plaintiffs are directed to prepare all documents necessary and 
appropriate for the full and final disposition of this case in accord- 
ance with this Memorandum and Order, and lodge them with the 
Clerk of this Court pursuant to the applicable rules and statutes. 


Statutory capacity to sue to enjoin order of C issi exhaustion of administrative 
remedies—sufficiency of evidence in Section 13 proceeding. 


Utah Citizens Rate Association, et al. v. United States, et al. No. C-58-60 


On November 23, 1960, a three-judge court for the District of Utah, 
Central Division, declined to enjoin an order of the Commission requir- 
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ing the railroads in Utah to increase certain rates to the extent required 
in Ex Parte 195, 196 and 206. 


Quoting from the opinion of the Court: 


Plaintiffs . . . seek by this action to have set aside an order of 
the Interstate Commerce Commission which requires the railroads 
operating in Utah to increase, with certain exceptions, Utah intra- 
state freight rates in correspondence with increased interstate rates 
approved by the Commission in three nationwide revenue proceed- 
ings designated as Ex Parte 175, 196 and 206. 

Two principal questions are presented for determination by 
this Court: (1) whether plaintiffs in the present proceedings have 
standing to question the validity of the findings and order of the 
Commission; and if so, (2) whether such findings and order are 
supported by substantial evidence. 

Interstate freight rates were increased nationwide by the Inter- 
state Commerce Commission in its Ex Parte 175, 284 I. C. C. 589, 
280 I. C. C. 179, 281 I. C. C. 557. The Public Service Commission 
of Utah refused to allow similar increases on intrastate traffic. A 
13th Section investigation and hearing were conducted by the Inter- 
state Commerce Commission upon which it issued a report, 297 
I. C. C. 87, and later an order, directing that intrastate freight 
rates in Utah be increased to comport with increases granted inter- 
state in Ex Parte 175. This order was sustained by a three-judge 
court in this district, Public Service Commission of Utah v. United 
States, D. C. Utah 1956, 146 F. Supp. 803. On May 19, 1958, the 
Supreme Court of the United States on appeal reversed. Public 
Service Commission of Utah v. United States, 1958, 356 U. S. 421, 
78 S. Ct. 796, 2 L.Ed. 2d 886. Pursuant to the mandate, it was 
thereupon directed by this Court that the Commission’s order be 
set aside and that the cause be remanded to the Interstate Com- 
merce Commission for further proceedings in conformity with the 
Supreme Court’s opinion. 

In the meantime, in Ex Parte 196, 298 I. C. C. 279, and again 
in Ex Parte 206, 299 I. C. C. 429 and 300 I. C. C. 633, the Inter- 
state Commerce Commission authorized additional rate increases on 
interstate traffic. A further 13th Section investigation was insti- 
tuted and administrative hearings were held. The Commission, on 
December 7, 1959, issued its report in the combined proceedings 
(Dockets 31484 and 32253) in which it allowed the Public Service 
Commission of Utah 30 days in which to approve the increases held 
required to remove the burden upon interstate commerce. Within 
this time the Public Service Commission of Utah notified the Inter- 
state Commerce Commission that it would not enter such an order. 
The Utah Citizens Rate Association filed a petition for rehearing 
and reconsideration with the Interstate Commerce Commission. On 
March 17, 1960, the Commission issued its order, assailed in this 
proceeding, denying the petition for rehearing and reconsideration, 
and requiring the railroads to establish, effective May 13, 1960, the 
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increased rates and charges for intrastate transportation within the 
State of Utah in accordance with the findings contained in its 
report. 

Utah Citizens Rate Association initially brought this action as 
sole party plaintiff. Its capacity and standing to raise the issue 
here involved were questioned by the defendants. We granted 
leave to the Association to join as a party plaintiff, Structural 
Steel and Forge Company, a substantial shipper in Utah intrastate 
commerce. Defendants assert that even with this addition, the 
plaintiffs have no legal standing to maintain this action to set aside 
a general revenue order of the Commission. 

Lack of statutory capacity to sue may disempower an associa- 
tion from maintaining such an action as this. Moffat Tunnel 
League v. United States, 1933, 289 U. S. 113, 53 S.Ct. 543, 77 L.Ed. 
1069. Neither the general capacity to sue and be sued vested in 
the Utah Citizens Rate Association as a nonprofit corporation by 
Utah Code Annotated 1953, §§ 16-6-1, 16-6-8, nor its statutory 
authorization to appear as a party or to intervene herein by virtue 
of 28 U.S. C. § 2323, affords standing for it to maintain an action 
to enjoin the Commission’s order. Pittsburgh &@ W. Va. Ry. v. 
United States, 1930, 281 U. S. 479, 50 S.Ct. 378, 74 L.Ed. 980, and 
Alexander Sprunt & Son, Inc. v. United States, 1930, 281 U. 8S. 
249, 50 S.Ct. 315, 74 L.Ed. 832; cf. Chicago Junction Case, 1924, 
264 U. S. 258, 267-268, 44 S.Ct. 317, 320, 68 L.Ed. 667, and Mer- 
chants’ & Manuf. Traffic Ass’n. v. United States, 231 F. 292, re- 
versed other grounds, 1916, 242 U. S. 178, 37 S.Ct. 24, 61 L.Ed. 233. 
This is for the reason that it possesses no legal right or interest that 
would be injuriously affected by the order. 

The reason and result, however, do not pertain to plaintiff 
Structural Steel and Forge Company. The distinction is clearly 
established in Alexander Sprunt & Son, Inc. v. United States, supra, 
in which the following cases allowing the maintenance of similar 
actions by those directly affected are distinguished by the court in 
connection with its denial of relief to parties with only an indirect 
or sentimental interest. United States v. Village of Hubbard, Ohio, 
1925, 266 U. S. 474, 45 S.Ct. 160, 69 L.Ed. 389; The Chicago 
Junction Case, supra; Skinner & Eddy Corporation v. United 
States, 1919, 249 U. S. 557, 39 S.Ct. 375, 63 L.Ed. 772; Interstate 
Commerce Commission v. Diffenbaugh, 1911, 222 U. S. 42, 32 S.Ct. 
22, 56 L.Ed. 83. In the last cited cases standing was recognized on 
the part of shippers or others directly affected by the orders of 
the Commission. Compare Jersey City v. United States, D. C. N. J. 
1950, 101 F. Supp. 702, pressed upon us by the defendants, where 
Judge Marris, for the Court, pointed out that the plaintiff had not 
shown that any of its rights as a municipal corporation would be 
adversely affected by the Commission’s order. Moreover, the 
foundational power to adopt and enforce statewide revenue orders 
affecting intrastate rates is involved. See Skinner & Eddy Cor- 
poration v. United States, supra, and the Utah rate case. To deny 
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the standing of a shipper to be heard as to the validity of the 
Commission’s order would do violence to the very base of constitu- 
tional government, the power of those directly aggrieved by claimed 
illegal action to be able to invoke judicial power against it. 

We conclude that the plaintiff shipper has standing to main- 
tain this action under the party in interest criterion of 28 U. S. C. 
§ 2323 and under the person adversely affected or aggrieved stand- 
ard of § 10(2) of the Administrative Procedure Act, 5 U. S. C. 
§ 1009(a). See American Trucking Assns. v. U. S., 1960, 364 U. S. 
1; Garden City Floral v. United States, D. C. Mont. 1956, 143 F. 
Supp. 609. 

What already has been said largely disposes also of the question 
of the exhaustion of administrative remedies raised by the defend- 
ants. The so-called saving clause in the Commission’s order,} 
asserted by the defendants as the appropriate and only remedy 
open to plaintiffs, is not applicable where the validity of the entire 
statewide revenue order is called into question on jurisdictional 
grounds. In this position, as in our sustaining of the shippers 
standing to raise the question, the procedurally parallel case of 
Garden City Floral v. United States, supra, supports us, although 
we doubt that the Association itself would have standing to raise 
the question. The following cases primarily relied upon by de- 
fendant to demonstrate that ‘‘the plaintiffs have mistaken their 
remedy in the statutory scheme of railroad rate-making,’’ and that 
they should await a more appropriate occasion to complain pur- 
suant to the saving clause of the order, are not in point: Georgia 
Public Service Commission v. United States, 1931, 283 U. S. 765, 
51 S.Ct. 619, 75 L.Ed. 1397; Algoma Coal & Coke Co. v. United 
States, D. C. Va. 1935, 11 F. Supp. 487; and Koppers Company v. 
United States, D. C. Pa. 1955, 182 F. Supp. 159. Algoma and 
Koppers involved merely permissive rates on selected commodities 
in interstate commerce. In Georgia, language quoted by the de- 
fendants does indeed indicate that the plaintiffs there would not be 
heard to attack a statewide order governing ‘‘a vast multitude of 
rates’’ (even though among the plaintiffs there was the Georgia 
Public Service Commission as well as intervening shippers). But 
the attack, so procedurally rejected, was upon the basis of ‘‘ pos- 
sible uncertainty of application in isolated instances.’’ (P. 622 of 
518.Ct.) On the other grounds on which the order was assailed, in- 
cluding claimed insufficiency of the findings and evidence to show 
undue prejudice to interstate shippers by intrastate rates, no ques- 
tion was raised by the Court as to the standing of the plaintiffs. 
We thus reach the merits of the controversy. 


1“The foregoing findings relate to Utah intrastate rates generally, and 
are without prejudice to re-examination, upon complaint or otherwise, as to 
the lawfulness of any individual Utah intrastate rate on any particular 
commodity.” 
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The law of the case was established by the decision of the 
Supreme Court in Public Service Commission of Utah v. United 
States, supra. This decision remains controlling unless the state 
of the evidence before the Commission is now significantly different 
or the application of the Supreme Court’s decision has been 
changed by the 1958 amendments to section 13(4) of the Inter- 
state Commerce Act, introduced by the Transportation Act of 1958, 
P. L. 85-625, 85th Cong., 49 U. S. C. 13(4). 

In reversing our prior decision, the Supreme Court said that 
the order of the Commission was vulnerable in the following re- 
spects : 

1. As to the finding that the prevailing intrastate rates were 
abnormally low and failed to contribute a fair share of overall 
revenue, there was no positive evidence before the Commission to 
indicate the relative costs and expenses of the intrastate as against 
interstate shipments. 

2. There was no substantial evidence to support the finding 
that intrastate conditions were not more favorable than those inci- 
dent to interstate transportation. 

3. There was an absence in the findings of any indication 
that the Commission concerned itself with the revenues and con- 
ditions relative to intrastate passenger operations. 

Shortly after the Supreme Court’s decision, § 13(4) of the 
Act was amended by the addition of the portions underlined (49 
U.S. C. § 13(4)): 


§ 13, par. (4) Duty of Commission where State regulations result in 
discrimination. Whenever in any such investigation the Commission, 
after full hearing, finds that any such rate, fare, charge, classification, 
regulation, or practice causes any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate 
commerce on the one hand, and interstate or foreign commerce on the 
other hand, or any undue, unreasonable, or unjust discrimination against, 
or undue burden on, interstate or foreign commerce (which the Commis- 
sion may find without a separation of interstate and intrastate property, 
revenues, and expenses, and without considering in totality the operations 
or results thereof of any carrier, or group or groups of carriers wholl 
within any State), which is hereby for fdden and declared to be unlawful, 
it shall prescribe the Tate, fare, or charge, or the maximum or minimum, 
or maximum and minimum, thereafter to be charged, and the classifica- 
tion, regulation, or practice thereafter to be observed, in such manner 
as, in its judgment, will remove such advantage, preference, prejudice, 
discrimination, or burden. . . . 


The addition of the phrase, ‘‘or undue burden on’”’ adds noth- 
ing to the existing law but amounts merely to a codification of 
language used in prior court decisions. As early as 1931 the Su- 
preme Court in Georgia Public Serv. Comm. v. United States, 
supra, used the phrase, * ‘undue burden’’ interchangeably with, or 
in opposition to ‘‘unjust discrimination.’’ 283 U.-S. 765, 773, 51 
8.Ct. 619, 622, 75 L.Ed. 1397. And the Court in its 1958 decision 
in the Utah rate cases stated, ‘‘Federal power exists in this area 

. when . . . those rates cast an undue burden on interstate com- 
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merce.’’ (Citing § 13(4) as it stood prior to the 1958 amendment. ) 
356 U. S. 421, 425. 

The parenthetical addition, relating to the method of determi- 
nation by the Commission of undue burden or discrimination, is 
also partly a codification of prior decisional law. The phrase 
‘‘which the Commission may find without a separation of inter- 
state and intrastate property, revenue and expenses,’’ is merely 
permissive and reflects the procedure approved by the Supreme 
Court in such cases as King v. United States, 1952, 344 U. S. 254, 
73 S.Ct. 259, 97 L.Ed. 301; Illinois Commerce Comm. v. United 
States, 1934, 292 U. S. 474, 54 S.Ct. 783, 78 L.Ed. 1371; and 
Georgia Public Serv. Comm. v. United States, supra. 

The next phrase, ‘‘without considering in totality the opera- 
tions or results thereof of any carrier, or group or groups of car- 
riers wholly within any State,’’ could mean simply that in a reve- 
nue case such as this the Commission need not investigate specific 
rates as it would in a rate case. If understood in this way only a 
further codification of existing law would be involved. However, 
defendants contend that the amendment means in its wide ambit 
that the Commission may find despite any affirmative indication to 
the contrary that a segment of intrastate rates represents an ulti- 
mate ‘‘burden’’ upon interstate commerce without reference to the 
question of whether intrastate rates generally make it such a bur- 
den. Thus broadly interpreted, the amendment not only would 
overrule the Supreme Court’s decision in Chicago, St. P. & P. R. Co. 
v. Illinois, 1958, 355 U. S. 300, 78 S.Ct. 304, 2 L.Ed. 2d 292, as 
reaffirmed in the Utah rate case, supra, but might permit the entire 
field of rate regulation to be federally arrogated by a separate 
treatment of segments unrelated to the net or total effects. The 
result could follow, as apprehended by plaintiffs here, that intra- 
state transportation generally would be required to subsidize inter- 
state transportation as far as overall operations are concerned. 
Indeed, Mr. Justice Frankfurter, in his dissenting opinion in the 
Utah case recognized the problem and acknowledged the possible 
result (P. 459 of 356 U.S.) : 


There is no apparent reason why a lower passenger deficit, like any 
other favorable circumstance surrounding intrastate transportation, would 
not justify a lower rate on intrastate freight traffic. If intrastate traffic 
taken as a whole contributes its fair share to needed revenues and does 
not, from a revenue standpoint, discriminate against interstate commerce, 
what justification can there be for a finding of discrimination that is 
possible only because a segment of intrastate traffic is considered in 
isolation? Raising rates in this situation may have the effect of com- 
pelling intrastate commerce to contribute more than its fair share. 


But he added: 


It does not necessarily follow that the Commission should be required 
to make findings, supported by evidence in the record, that the intrastate 
passenger deficit is not Jower than the interstate, or about the profitable- 
ness of, or circumstances surrounding, any segment of intrastate opera- 
tions with which it is not immediately concerned. Indeed, the conse- 
quences that follow in the train of such a requirement demonstrate that 
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it exalts formal consistency over sound policy. In the first place, if the 
Commission must determine the profitableness of intrastate passenger 
operations, it will of course be compelled to segregate revenues and costs 
attributable to intrastate and interstate traffic. et it is precisely this 
that in Illinois Commerce Comm'n. v. United States, 29 U. S. 474 
and the King case we said, urged on by the difficulty of accurate alloca- 
tion, — not required when interstate and intrastate traffic were mingled 
together. 


We believe that a matter of procedure rather than any sub- 
stantive change in the basic transportation policy of the Congress 
is involved. If this were not so, serious conceptual and constitu- 
tional, and further practical difficulties, would be invited. But 
there seems no reason why Congress cannot provide or clarify a 
procedural factor to render more practical the formula it has 
theretofore established, and which was, under existing law appro- 
priately considered by the majority in the Utah rate case. In our 
opinion the amendment in this area does no more than to obviate 
the previously determined necessity of affirmative findings or evi- 
dence showing that the intrastate passenger deficit is not lower 
stances surrounding, segments of intrastate operations with which 
than the interstate or concerning the profitableness of, or circum- 
the Commission was not immediately concerned. The legislative 
history of the amendment bolsters this view. There is nothing 
therein inconsistent with the further recognition that to rebut the 
prima facie presumption resulting from the amendment those who 
claim intrastate traffic as a whole is not discriminating against 
interstate commerce may show as an affirmative matter favorable 
aspects of intrastate operations. The dissenting opinion to this 
effect referred to the then pending bill couched in the same lan- 
guage as that later adopted in the Transportation Act of 1958, 
and the Committee, considering the pending legislation, cited the 
dissenting opinion with apparent approval. Mr. Justice Frank- 
furter’s position on the point therefore should be accepted as 
persuasive. 

As thus interpreted, we perceive no constitutional problem. 
And we must conclude that the absence in the findings of an indi- 
cation that the Commission concerned itself with the revenues and 
conditions relative to intrastate passenger operations does not ren- 
der the present order vulnerable. There was no affirmative show- 
ing by the plaintiffs, or at all, that such revenues and conditions 
would have altered the burden upon interstate commerce found 
to have existed from a consideration by the Commission of revenues 
and conditions pertaining to the freight component. 

With reference to the other two points on which the Supreme 
Court in the Utah rate case held the evidence to be insufficient, 
we have carefully examined the record before the Commission and 
believe that the prior deficiencies have been corrected within the 
law of the case. The point most persistently urged by plaintiffs 
is that nowhere in the evidence introduced by the railroads is 
there any evidence to show that terminal costs bear as heavily on 
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intrastate traffic as they do on interstate traffic. It is argued that 
the cost of maintaining and operating terminal facilities constitutes 
an important part of railroad expenses, citing Des Moines & 
Central Iowa v. Chicago, Burlington and Quincy Railroad Com- 
pany, et al., 232 I. C. C. 489, and that all of the evidence going to 
similarity of conditions is concerned with the question of over-the- 
road costs. 

The railroads’ response is that interstate terminal costs could 
not possibly be higher than intrastate terminal costs within Utah; 
that the latter traffic must of necessity have two terminal costs 
(origin and destination) assigned to it; that interstate traffic would 
have only one if it originated or terminated in Utah; and bridge 
traffic moving across Utah would have none at all or, at most, one 
(where switched between railroads within the State). 

Beyond these latter circumstances, and the general evidence 
tending to show that conditions affecting intrastate traffic were not 
more favorable than those pertaining to interstate traffic, density 
of traffic studies are now more convincing in favor of the carriers’ 
position. Additional specific data and new comparative ratios have 
been presented by them which include terminal costs in the evalu- 
ated factors. And the record heretofore held to be deficient has 
been otherwise strengthened. In combination, these considerations 
have led us to conclude that the Commission’s present order is 
not vulnerable to this focused attack, nor to the other objections 
now urged by plaintiffs... . 

We conclude that the plaintiffs’ complaint should be, and it is 
hereby, dismissed. The defendant carriers are released from the 
protective order with respect to the impounding of revenue from 
the disputed increases. Defendants are awarded their taxable costs 
herein. 





Grandfather application under 1958 amendment of Section 203 (b) (6) —citrus juices 


—what commodities have grandfather rights—ground upon which decision may 
be reviewed. 


Milk Transport, Inc. v. United States, et al. No. 3-60-Civ 82. 


On December 19, 1960, a three-judge court for the District of 
Minnesota, Third Division, declined to enjoin an order of the Commis- 


sion denying a certificate in an application alleging grandfather rights 
under the 1958 amendment of the Act. 
Quoting from the opinion of the Court: 


The broad issue is whether an interstate commerce motor car- 
rier in bona fide transportation of citrus juices prior to the 1958 
Transportation Act has an absolute right, under the grandfather 
clause of that Act, to continue transporting citrus juices without 
obtaining a Certificate of Public Convenience and Necessity from 
the Commission. .. . 

Much litigation developed over the years as to whether certain 
products were agricultural commodities and hence ‘‘exempt’’ from 
the certificate requirement or were ‘‘manufactured products 
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thereof’’ and thus ‘‘non exempt’’ from the requirement. The 
principal question involved the determination of how much proc- 
essing could be done to an agricultural commodity before it 
changed to a ‘‘manufactured product thereof.’’ 

Section 7(a) of the 1958 Transportation Act amended Section 
203(b) (6), (49 U. S. C. 303(b)(6)), and made more specific the 
provisions concerning the ‘‘exempt’’ or ‘‘non exempt’’ status of 
many commodities. . . . Citrus juices are listed as ‘‘non exempt’’ 
in Commission Ruling 107 incorporated in the amended section. 
They have therefore been ‘‘non exempt’’ commodities since the 
1958 Act became law. Consequently, a motor carrier operator who 
now desires to transport citrus juices in interstate commerce is 
required to have a Certificate of Public Convenience and Necessity 
from the Commission unless the carrier can prove that it was in 
bona fide transportation of citrus juices prior to the 1958 Act 
and that it has a right to continue transporting citrus juices by 
virtue of the grandfather clause enacted in section 7(c) of the 
1958 Transportation Act. The pertinent provisions of that section 
read as follows: 


. if any person . . . was in bona fide operation on May 1, 1958, . 
in the transportation of property for compensation by motor vehicle 
made subject to the provisions of Part II of that Act by ne perl (a) 
of this section, . . . the Interstate Commerce — shall without 
further proceedings issue a certificate or permit . . . [Emphasis supplied.] 


It is undisputed that plaintiff was a bona fide transporter of 
citrus juices prior to 1958. All parties agree that a basic require- 
ment of the right to continue hauling a particular commodity 
under the grandfather clause is that the commodity must have 
been ‘‘exempt’’ prior to the 1958 Act and was made ‘‘non exempt”’ 
by the Act. 

Plaintiff contends since there’s no dispute that it was a bona 
fide hauler of citrus juices prior to 1958, the only issue for this 
court is whether citrus juices were ‘‘exempt’’ commodities prior 
to the 1958 Transportation Act amendment of section 203(b) (6). 
If citrus juices were exempt, plaintiff claims the Commission must 
under the grandfather clause issue plaintiff a certificate without 
proof of public convenience and necessity. Plaintiff argues that 
even though the Commission had held citrus juices to be ‘‘non 
exempt’’ prior to 1958 in Watkins Motor Lines, Inc., Interpre- 
tation, 64 M. C. C. 455 (Div. 1, 1955), later U. S. Supreme Court 
and Federal District Court cases, see East Texas Motor Freight 
Lines v. Frozen Food Express, 351 U. S. 49 (1956), Frozen Foods 
Express v. United States, 148 F. Supp. 399, aff. 355 U. S. 6 (1957), 
I. C. C. v. Kroblin, 113 F. Supp. 599 (1953), make it clear that 
citrus juices would have been declared ‘‘exempt’’ had an appro- 
priate controversy reached the courts. 

The defendants contend the issue of whether citrus juices were 
‘‘exempt’’ prior to 1958 is not relevant to this proceeding. They 
argue that grandfather rights were conferred only on the eleven 
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commodities ' specifically listed in section 7(a) as now being ‘‘non 
exempt.’’ Defendants argue that the wording of section 7(c) 
plus the Congressional intent as evidenced by committee reports 
indicates that only the eleven commodities listed were ‘‘made sub- 
ject to’’ the certificate requirement of part II of the Act, and 
consequently grandfather rights were given only to carriers of 
those specific commodities. Since citrus juices were not included 
in the commodities specifically listed in section 7(a), they submit 
the question of whether citrus juices were ‘‘exempt’’ prior to 
1958 is irrelevant. 

We agree with the defendants that the first issue to be met is 
whether citrus juices were covered by the grandfather clause. If 
citrus juices were not included, we need not determine whether 
they were ‘‘exempt”’ prior to 1958. 

It is axiomatic that Congress could include or exclude any 
commodities from the benefit of the grandfather clause. Congress 
could have refused to include any grandfather benefits in the 1958 
Act. Consequently, assuming that a particular commodity had 
been specifically held ‘‘exempt’’ prior to 1958 and then declared 
‘‘non exempt’’ by the 1958 Act, Congress could have excluded this 
particular commodity from grandfather rights while giving the 
benefit to other commodities. We must therefore look to the statute 
to determine whether citrus juices were accorded grandfather 
rights. 

The essential provisions of sections 7(c) and 7(a) have been 
previously quoted in this memorandum. The primary question in 
resolving this dispute is the determination of what the words 
‘“made subject to’’ mean in the context of the statute. Plaintiff 
contends the phrase means that all commodities in section 7(a), 
including those in Ruling 107 in the first proviso are subjected 
to the requirements of part II of the Act. Defendants argue that 
the only items ‘‘made subject to’’ part II are the eleven specified 
commodities in the second proviso. No determination as to the 
status of several of these commodities had ever been made, but 
Ruling 107 listed most of the eleven items as having been found 
‘‘exempt’’ by the courts or the Commission, and defendants con- 
tend that these items were being brought back under regulation 
by section 7(a). They argue that Congress gave grandfather rights 
only to carriers which had been legitimately hauling these eleven 
commodities. 

We agree with the defendants’ interpretation of section 7(c). 
Congress did not have to make the items in Ruling 107 subject to 
the Act, with the exception of the eleven commodities which had 
either been declared ‘‘exempt’’ or on which no ruling had been 
made. It is perhaps true, as plaintiff argues, that Congress would 
have specifically afforded grandfather rights to citrus juices had 


1“frozen fruits, frozen berries, frozen vegetables, cocoa beans, coffee 
beans, tea, bananas, or hemp, and wool imported from any foreign country, 
wool tops and noils, or wool waste (carded, spun, woven, or knitted).’ 


oe 
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they been declared ‘‘exempt’’ in any appropriate controversy 
which reached the courts. Remembering, however, that Congress 
could limit grandfather benefits as it chose, it matters only that 
Congress gave its approval to the Commission’s characterization 
of citrus juices as ‘‘non exempt’’ commodities. Citrus juices had 
been held ‘‘non exempt’’ prior to 1958 by the Commission, Watkins 
Motor Lines, Inc., Interpretation, 64 M. C. C. 455 (Div. 1, 1955), 
and Congress was providing grandfather rights only for carriers 
of those eleven commodities which had been ‘‘exempt’’ and were 
being specifically made ‘‘non exempt.’’ 

Where the terms of a statute are not clear, we may look to 
the legislative history in an attempt to determine the intent of 
Congress. United States v. UAW-CIO, 352 U. 8. 567 (1957), 
Woods v. Western Holding Corp., 173 F.2d 655, 659 (8th Cir. 
1949). The committee reports clearly indicate Congressional in- 
tent in the enactment of the grandfather clause. The report of 
the House Committee on Interstate and Foreign Commerce, H. R. 
Rep. 1922, 85th Cong. 2d Sess. 17 (1958) reads in part as follows: 


This amendment would halt further expansion of the scope of the exemp- 
tion, and it would return to economic regulation the transportation of 
frozen fruits, frozen berries, frozen vegetables, coffee, tea, cocoa, hemp, 
imported wool and certain categories of domestic wool. 


Any person engaged on June 1, 1958, in trucking the aforementioned 
commodities which are returned to regulation by this amendment would 
be entitled upon application to a certificate or permit . . . [Emphasis 
supplied.] 


The conference report, H. R. Rep. 2274, 85th Cong., 2d Sess. 15 
(1958), indicates further Congressional intent to provide grand- 
father benefits only for the mentioned commodities as follows: 


Under the conference agreement the agricultural commodities exemp- 
tion is frozen in accordance with ruling 107, referred to above, with the 
following modification, which is a compromise between the Senate and 
House provisions: Returned to economic regulation is the transportation 
by motor vehicle of frozen fruits, frozen berries, frozen vegetables, cocoa 
beans, coffee beans, tea, bananas, hemp, wool imported from any foreign 
country, wool tops and noils and wool waste which has been carded, spun, 
woven, or knitted... . 

Under the House amendment any person engaged on June 1, 1958, 
in trucking the aforementioned commodities which are returned to 
economic regulation by this amendment would be entitled, upon appli- 
cation, to a certificate or — allowing him, under regulation, to con- 
tinue the transportation of the same commodities within the same areas 
or between the same points. The Senate bill used the date January 1, 
1958. The conference agreement uses the date May 1, 1958. [Emphasis 
supplied.] 


It is clear from this language that Congress intended only the 
eleven specified commodities, and not including citrus juices, to 
have grandfather benefits. 

Plaintiff also argues that the Commission itself, Inland Motor 
Freight Grandfather Application; MC-59077, Sub 33, 14 Fed. 
Carr. Cas., Para. 35,004 (C. C. H.) (Div. 1, Oct. 1960), determined 
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that the words ‘‘made subject to’’ should not be read in a restric- 
tive sense. That decision relates solely to the situation where an 
otherwise ‘‘exempt’’ commodity loses its exemption when hauled 
with a ‘‘non exempt’’ commodity in the same vehicle at the same 
time. The Inland case is not applicable to this controversy. 

Plaintiff lastly contends that the scope of review is limited 
to a consideration of the grounds set forth in the Commission’s 
order for its decision. Plaintiff argues that the Commission order 
of September 4, 1959? dismissed plaintiff’s applications solely for 
the reason that citrus juices were not ‘‘exempt’’ commodities prior 
to the 1958 Transportation Act. Consequently, plaintiff submits 
that, under the holding in the Chenery cases, 8. E. C. v. Chenery 
Corp., 318 U. S. 80 (1948), and 8S. FE. C. v. Chenery Corp., 332 
U. 8. 194 (1947), this court cannot uphold the Commission on 
grounds other than those specified in the order. 

In the first Chenery case, 318 U. S. 80 (1943), the Supreme 
Court reviewed an order of the Securities and Exchange Commis- 
sion which refused to allow preferred stock acquired by manage- 
ment officials during a reorganization period to participate in the 
reorganization on an equal footing with all other preferred stock. 
The corporation involved was registered under the Public Utility 
Holding Company Act and the Commission had to determine 
whether the terms of the new stock issuance were ‘‘fair and 
equitable’’ or ‘‘detrimental to the interests of investors’’ within 
the meaning of the Act. The Commission based its order on prin- 
ciples of equity as announced by the courts, but the Supreme Court 
held that the authorities cited were not sufficient to sustain the 
order and the case was remanded to the Commission. 

The first Chenery case did hold that a reviewing court must 
judge an agency order only on the grounds on which the order 
was based, but the court limited this rule to determinations which 
the administrative agency alone is authorized to make. The court, 
318 U. S. 80, 88, used these words: 


In confining our review to a judgment upon the validity of the grounds 
upon which the Commission itself ones its action, we do not disturb 
the settled rule that, in reviewing the decision of a lower court, it must 
be affirmed if ~ result is correct “although the lower court relied upon 
a_wrong ground or gave a wrong reason.” Helvering v. Gowan, > 
238, 248. The reason for this rule is obvious. It would be wasteful to 
send a case back to a lower court to reinstate a decision which it had 


2“... It further appearing, That in Watkins Motor Lines, Inc., Interpre- 
tation of Certificates, 64 M. C. C. 455, it was found that the term ‘agricultural 
commodities (not including manufactured products thereof)’ as used in 
Section 203(b)(6) of the Interstate Commerce Act does not include citrus 
juices 

And it further appearing, That as citrus juices, in bulk, in tank vehicles, 
was not included in the term ‘agricultural (including horticultural) commodi- 
ties (not including manufactured products thereof),’ as used in Section 
of 1938: of the Interstate Commerce Act prior to the Transportation Act 


It is gen. That the applications . . . be, and they are hereby, dis- 
missed . 
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already made but which the appellate court concluded should properly 
be based on another ground within the power of the appellate court to 
formulate. But it is also familiar appellate procedure that where the 
correctness of the lower court’s decision depends upon a determination 
of fact which only a jury could make but which has not been made, the 
appellate court cannot take the place of the jury. Like considerations 
govern review of administrative orders. If an order is valid only as a 
determination of policy or judgment which the agency alone is authorized 
to make and which it has not made, a judicial judgment cannot be made 
to do service for an administrative judgment. For purposes of affirming 
no less than reversing its orders, an appellate court cannot intrude upon 
yo domain which Congress has exclusively entrusted to an administrative 
gency. 


We are not concerned here with a judgment which only the 
Interstate Commerce Commission can make. The expertness of 
the Commission does not make it better qualified than this court 
to interpret the phrase ‘‘made subject to’’ involved in this action. 
The interpretation here is wholly different from what it is in the 
case where Congress specifically entrusts an administrative agency, 
because of its special competence, with the task of defining or inter- 
preting general words or setting up standards or rules of conduct. 
We are interpreting the scope of a federal statute and this task is 
not peculiar to an administrative agency. 

Having decided that the transportation of citrus juices was 
not afforded grandfather rights under section 7(c) of the 1958 
Transportation Act, we need not determine whether citrus juices 
were ‘‘exempt’’ commodities prior to 1958. 

Plaintiff’s complaint is dismissed. 





Rail Transportation 


By Joun F. Doneuan, Editor 


Equalization of Rates at North Atlantic Ports 


On January 3 the I. C. C. released its report dated December 5 in 
I & § 6615 in which after setting forth its findings in a comprehensive 
report in excess of 80 pages, it concluded that proposed schedules of 
reduced class and commodity rates on export and import traffic between 
interior points in differential territory and New York, Albany, Boston 
and Portland, affecting their relation to present rates on like traffic to 
and from Baltimore, Philadelphia, Norfolk and Newport News, are not 
shown to be just and reasonable and would result in undue prejudice 
and preference as between the ports named. It added that schedules 
proposing reduced rates on like traffic between the same interior points 
and the ports last named are also not shown to be just and reasonable. 

The decision, by a 9-1 vote, will preserve the lower rate bases which 
Philadelphia, Baltimore and the Hampton Roads area in Virginia have 
had for more than 80 years. Higher rates apply at the ports of New 
York and Boston. 


New Haven Loan Guaranty 


By its Second Supplemental Order dated December 29, in F. D. 
21299, the I. C. C. has guaranteed repayment of an additional loan in the 


amount of $3.5 million to the New Haven Railroad. The guarantee 
represents the second granted the road in the last two months. Proceeds 
of the last loan will immediately be put to use by the New Haven in pay- 
ment of the more than $1.5 million for semi-annual interest due on its 
4 percent first and refunding mortgage bonds. 


Tap Line Allowances and Divisions 


On December 23 division 3 issued its twenty-third supplemental 
order in I & § 11, providing that effective October 24, 1960, the switch- 
ing charges that may be paid to tap lines by trunk lines on shipments of 
lumber and forest products shall not exceed the following amounts: 

For switching a distance of one mile or less from the junction $6.78 
per car; over one mile and up to three miles from the junction $9.16 
per car; on shipments from points over three miles and not more than 
10 miles from the junction 6.5 cents per 100 pounds; over 10 miles and 
not more than 20 miles from the junction 8.5 cents per 100 pounds; over 
20 miles and not more than 40 miles from the junction 11.5 cents per 
100 pounds; and over 40 miles from the junction 12.5 cents per 100 
pounds; provided, that these divisions are to be the net amounts that 
may be paid out of the trunkline rates from the junction, and when the 
rates from points on the tap lines are made by the addition of an 
arbitrary, the amount of such arbitrary shall accrue to the tap line. 

Trunk lines were directed to file with the Commission on or before 
February 1, 1961, copies of their division sheets with each of their re- 
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spective tap line connections making effective the divisions authorized 
herein. The division sheets must show the distance in miles from each 
station or shipping points to the junction with the issuing carrier, in 
addition to the amount of the division. 


Pickup & Delivery—Official Territory 


By order entered December 20, 1960 in I & S 7505, Pickup & De- 
livery—O ficial Territory—L. C. L. & A. Q., the Commission, Board of 
Suspension, suspended from December 23, 1960, and later, to and includ- 
ing July 22, 1961, the operation of certain schedules published in joint 
tariff I. C. C., including C-175 of Traffic Executive Association-Eastern 
Railroads, Agents and supplements thereto, also in various supplements 
to tariff I. C. C., and C-6 of the same agent. 

The suspended schedules proposed to establish various new and ad- 
ditional specific charges for pickup and/or delivery service at numerous 
selected points in official territory. 


Annual Report Form C 


Division 2, by order made public December 22, has decided that com- 
mencing with the year ended December 31, 1960, and for subsequent 
years thereafter, until further order, all linehaul and switching and 
terminal railroad companies of Class IT, as described in 49 C. F. R. 126.1, 
viz., all carriers with average annual operating revenues of less than 
$3,000,000, subject to the provisions of Section 20, part I of the Inter- 


state Commerce Act, are required to file annual reports in accordance 
with Railroad Annual Report Form C. Such annual report must be 
filed in duplicate with the Commission’s Bureau of Transport Economics 
and Statistics on or before March 31, of the year following the year to 
which it relates. 





Motor Transportation 


By RicHarp R. Siemon, Editor 


Grandfather Rights to Transport Citrus Juices 


Did Congress intend to limit grandfather rights under the Transpor- 
tation Act of 1958 to the eleven commodities specifically named as not 
included in the exemption? In answering this question in the affirma- 
tive, the United States District Court for the District of Minnesota 
““elosed off’’ litigation of the question whether commodities were or were 
not ‘‘exempt’’ prior to 1958 as irrelevant to the determination of grand- 
father rights. The decision, Milk Transport, Inc. v. Interstate Commerce 
Commission, 3-60-Civ-82, is dated December 19, 1960. 

Plaintiffs had contended that even though the Commission had held 
citrus juices ‘‘non-exempt”’ prior to 1958, the subsequent judicial history 
of the agricultural exemption made it clear that citrus juices would have 
been declared ‘‘exempt’’ had an appropriate controversy reached the 
courts. The Government argued, and the court agreed, that Congress 
intended to grant grandfather rights only as to the eleven commodities ! 
specifically listed in § 7(a) as now being ‘‘non-exempt.’’ The court 
reasoned that Congress could grant grandfather rights as to certain 
commodities brought under regulation while denying such rights as to 
other commodities. And implicit in the court’s decision is the conclusion 
that this may well have been done since the court recognizes that, having 
been listed as ‘‘non-exempt’’ in Administrative Ruling 107 incorporated 
into the statutory amendment, citrus juices have been ‘‘non-exempt’’ 
since the 1958 Act became law but finds it unnecessary to determine 
their status prior to the 1958 Act. 

The Court distinguished what could be a troublesome decision by the 
Commission, by holding that MC-59077, Sub 33, Inland Motor Freight 
Grandfather Application (October 7, 1960) 14 Fed. Carr. Cas., par 
35,004 (noted 28 ICC Pract J 373), relates solely to the situation where 
an otherwise ‘‘exempt’’ commodity loses its exemption when hauled with 
a ‘‘non-exempt’’ commodity in the same vehicle at the same time, and 
thus that it is not applicable to the instant controversy. Even though 
this specific question was not involved in the Inland case, the reasoning 
of division 1 that Congress intended in the 1958 Act ‘‘to secure to exist- 
ing carriers their right to operating authority coextensive with their 
prior lawful operations,’’ may have to be re-evaluated in the light of the 
district court’s reasoning. 


Grandfather Rights for a Certificated Carrier 


Without specifically deciding the question whether a carrier is 
entitled to grandfather rights as to operations covered by its existing 
operating authority, division 1 held that it would be entitled to grand- 


1“frozen fruits, frozen berries, frozen vegetables, cocoa beans, coffee beans, 
tea, bananas, or hemp, and wool imported from any foreign country, wool tops 
and noils, or wool waste (carded, spun, woven, or knitted).” 
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father rights for irregular route operations where its existing authority 
is regular route. MC-75651, Sub 45, R. C. Motor Lines, Inc., Extension— 
Grandfather Application, decided December 9, 1960. 


Mixed Loads of ‘“‘Exempt’”’ and “Nonexempt’”? Commodities 


Following the reasoning in MC-115538, Sub 3, Hearsh Common 
Carrier Grandfather Application, decided October 28, 1960 (noted 28 
ICC Pract J 373), division 1 held that the mixed load authority must 
have been requested in the original application and not even amendment 
at the hearing will suffice, MC-118281, Ayers and Maddux Common 
Carrier Grandfather Application, decided November 17, 1960. 


Damage Liability Under the Leasing Regulations 


In Leotta v. Plessinger, 14 Fed. Carr. Cas., par. 81,350, the New 
York Court of Appeals construed the I. C. C. leasing regulations in fixing 
liability for injury arising out of accidents. The decision was dated 
December 1, 1960. 

The vehicle and driver were trip-leased for a one-way regulated 
movement from Chicago to Somerville, Massachusetts. Five days later, 
while seeking a return load, the vehicle was in the collision which gave 
rise to the litigation. At the time of the accident, the lessee had not 
secured a receipt from the driver indicating that possession had been 
relinquished, and lessee’s identification decal remained on the vehicle. 
The lower court had held that upon completion of the one-way trip to 
Massachusetts the lessee’s control over the driver and the relationship 
of lessor and lessee had terminated. In reversing and granting a new 
trial, the court of appeals reasoned that the evidence tended to show 
lessee had acquiesced in the violations of the leasing regulations setting 
out the proper method of relinquishing possession of leased equipment 
and that a prima facie case had been made out that the lessee is liable 
for knowingly allowing the use of its name and certification and/or that 
the lease was still in effect at the time of the accident. 

The court referred to the provisions of § 207.4 of the leasing regula- 
tions (49 C. F. R. § 207.4) requiring the lease to provide for the ex- 
clusive possession, control and use of the equipment, and for the complete 
assumption of responsibility, by the lessee, requiring the securing of a 
receipt when possession by the lessee ends, and requiring lessee to remove 
his identification before relinquishing possession. Thus, a jury could 
conclude that the lessee wilfully failed to comply and under the regula- 
tions and in accord with their policy, would be in possession as a matter 
of law. 

Concurring Chief Judge Desmond would go further and hold that 
the lessee is absolutely liable until his identification is removed and the 
required receipt is given. Such liability is fixed by law and not open 
for dispute before a jury. 


Determination of Dormancy or Abandonment 


The incidental determination, in an application proceeding, that a 
protestant’s rights had not become dormant or been abandoned, is not 
binding on the Commission in a subsequent proceeding on the sale of 
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those rights, since protestant, in prior case, was not required to meet the 
criteria applicable in a § 5 proceeding. MC-F-7167, United Transports, 
Inc.—Purchase—Dealers Transit, Inc., decided December 13, 1960. 


“Bona Fide’ Operations 


Operations of an applicant for grandfather rights cannot be deemed 
to be ‘‘bona fide,’’ as required in § 7(c) of the Transportation Act of 
1958, when they are conducted in disguise for the purpose of preventing 
State authorities from having the opportunity of enforcing statutory 
requirements. MC-118261, Ciravolo Common Carrier Grandfather Ap- 
plication, decided December 9, 1960. 


“Number of Motor Vehicles’”” Under Section 212 (b) 


The question of which vehicles are to be counted in determining 
whether purchase application should proceed under § 212(b) received 
further consideration in MC-F-7516, Bulk Carriers Ltd.—Purchase— 
Samuel L. Gascho & Son, Ltd., decided December 6, 1960. 

Following the reasoning in MC-FC-62543, Hagerstown Motor Ex- 
press Co., Inc., Transferee, and James R. Hahn, Transferor, decided 
September 6, 1960 (noted 28 ICC Pract J 75), division 4 held that 
vehicles of the parties used solely in Canada are not to be counted. The 
division particularly noted that the transfer of those Canadian-based 
vehicles to service in the United States would require more than just 
moving them across the boundary. To the extent that these views con- 
flict with Colville Cartage Co—Purchase—Quester, 36 M. C. C. 462, and 
similar decisions, those decisions are overruled. 


Contract Carrier Controlled by Shippers 


Over a strong dissent, the Commission granted contract carrier 
authority to a carrier created and commonly controlled by its three 
shippers, who are in turn commonly controlled. MC-117568, Tam 
Fertilizer Carriers, Inc., Contract Carrier Application, decided Decem- 
ber 7, 1960. 

Each of the controlling shippers had previously operated in private 
carriage, occasionally performing some transportation services for the 
others. Upon cessation of such activities, the shippers organized appli- 
cant to provide the service they themselves had been providing. The 
Commission found that the shippers need a closely integrated transporta- 
tion service and one closely akin to the former private operations. 

Commissioner Freas’ dissent, which was joined by Commissioners 
Tuggle, Murphy and Herring, considered the application as an attempt 
by private carriers to invade the field of for-hire transportation in a 
manner inconsistent with the public interest in the maintenance of a 
strong public transportation system. 


Motor Carriers in Hawaii Exempt 


In Ex Parte MC-59, Motor Carrier Operation in the State of Hawai, 
decided December 5, 1960, the Commission exempted from Federal regu- 
lation motor carriers operating in the 50th state, under the provisions of 
§ 204(a) (4a) of the Act. 
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The decision considered in detail the operational conditions in the 
State of Hawaii, which embraces eight major islands extending over a 
distance of almost 400 miles and separated from the mainland by 2,000 
miles and from each other by 25 to 70 miles of water. The Commission 
concluded that I. C. C. regulation of operations largely in the nature of 
pickup and delivery ‘‘would amount to unwarranted Federal regulation 
of a stub-end, essentially local, operation for no useful purpose.”’ 

Commissioner Murphy, in his dissent joined by Commissioners 
Tuggle and McPherson, criticized the majority for making what he termed 
a policy determination that the Commission does not desire to regulate 
the operations in question. Among the factors noted in the dissent as 
mitigating against the exemption are the lack of State regulation of the 
operations, the competitive advantage the unregulated carriers will have 
over multi-state carriers operating in Hawaii, and the fact that the 
Commission is regulating ‘‘far less significant’’ operations in Alaska. 


Movement Between Points in One State Through Another State 


Implementation of Service Storage & Transfer Co. v. Common- 
wealth of Virginia, 359 U. S. 171, was considered by division 1 in 
MC-C-2671, Pennsylvania Public Utility Commission v. Hudson Trans- 
portation Company, decided November 30, 1960. 

The state agency contended that the carrier defendants were unlaw- 
fully transporting property between points in Pennsylvania over routes 
in part through New Jersey without the necessary authority, Federal 
or state. The complaints sought a cease and desist order. Although 
finding that the operations were covered by the carriers’ interstate cer- 
tificates, the Commission found that. no logical reason appeared for the 
present circuitous routing other than the fact that the defendants did 
not hold intrastate authority to transport it by the more direct intrastate 
routes. This, according to the decision, was a bad faith attempt to 
convert, to interstate traffic, traffic which, but for their routing, is ac- 
tually in intrastate commerce subject to the laws of Pennsylvania. 

However the Commission concluded, a cease and desist order against 
‘‘such intrastate transportation,’’ would be inappropriate since it has 
no jurisdiction over intrastate commerce, and the physical operations 
involved, as actually conducted, violate no provision of the Interstate 
Commerce Act. 


Notes 


Butter, cheese, and ready-to-eat hams, have been converted from 
their natural state and, as a result, are ‘‘prepared foods’’ (MC-107107, 
Sub 101, Alterman Transport Lines, Inc., Extension—Alabama and 
Louisiana, 11-29-60) . . . ‘‘ points and places south of’’ a named highway 
includes a plant south of and immediately adjacent to the highway even 
though it can only be reached from the highway (MC-C-2687, Prue 
Transportation, Inc. v. P. B. Mutrie Motor Transportation, Inc., 12-14- 
60) . . . ‘‘unerated furniture,’’ while not including furniture packed 
in cartons or other containers, should not be construed to exclude furni- 
ture shipped with dust protectors such as paper wrappings or. plastic 
eovers (MC-C-2474, O’Neill Transfer Company, Inc., Investigation of 
Operations, 12-2-60) ... 





Water Transportation 


By WeEstey Rogers, Editor 


FSA 35080 
Bituminous Fine Coal—lllinois, Indiana and Kentucky to La Crosse, Wisconsin 


The Commission has denied respondent’s petition seeking a reversal 
of prior order which had denied relief from section 4. Fourth Section 
Order 19412, denying the relief, which will require the cancellation of the 
reduced rates (unless republished without section 4 departures) is 
reinstated effective February 17, 1961. 


I and S 7274 
Coal—Clinton, Linton District, Indiana to Milwaukee, Wisconsin 


On January 4, 1961, the Commission, division 3, found lawful re- 
duced carload rates on bituminous fine coal moving in single-line service 
from two mine groups in Indiana to Milwaukee, Wisconsin, subject to 
amendment of the applicable tariff provision. The Chicago, Milwaukee, 
St. Paul & Pacific Railroad published these rates to attract shipments 
presently moving over a rail-lake route. 


I and S 7501 
Rail-Water Proportional Rates on Coal 
Illinois and Indiana to Michigan, Minnesota and Wisconsin 
The Commission, Board of Suspension, suspended schedules pub- 
lished in Tariff I. C. C. No. 14 of Gartland Steamship Company, Chicago, 
Illinois. The schedules proposed to establish increased joint rail-water 
proportional commodity rates on coal between points specified. 


W-1033, Sub 13 
States Marine Lines, Inc.—Temporary Authority 

Authorization has been issued by the Commission, division 1, to 
States Marine Lines, Inc., Palm Beach, Florida, to operate as a common 
carrier by self-propelled vessel on one voyage from Grays Harbor and 
Willapa Harbor, Washington, to Palm Beach, Florida, on or before 
February 28, 1961. 

According to division 1, States Marine Lines had shown that there 
was an immediate and urgent need for the described service and that 
there was no other carrier service capable of meeting the need. 


1. C. C. No. 33645 

Great Lakes Ship Owners Association et al. v. The Belt Railway Company 

of Chicago et al. 

A Complaint has been filed on behalf of the Great Lakes Ship 
Owners by John H. Eisenhart, Jr., 1025 Connecticut Avenue, Washing- 
ton, D. C., seeking proportional rail rates to Chicago, Illinois, from 
Western Kentucky on traffic to Sheboygan, Wisconsin, via lake, and 
also differential joint rail-lake rates via Chicago, ete. 
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I and S 7256 
Limestone—Prairie Du Rocher to Baton Rouge 


The full Commission has issued a report and order concluding that 
the proposed rate is lawful. The report states ‘‘Our analysis of the 
cost data of record, in the manner outlined in appendix B, produces 
an out-of-pocket cost for the respondent of $2.655 a ton. On the basis 
there used, the cost exceeds the proposed rate by 35.5 cents. However, 
we are not satisfied that the result thus reached approximates the actual 
operating cost for this service.’’ 

‘‘From the evidence before us and above discussed, we are per- 
suaded that the minimum revenue under the proposed rate exceeds the 
actual out-of-pocket cost of the service, and is compensatory. There 
is no indication that the proposed rate is likely to have any material 
effect upon other rates, and the evidence fails to support the allegation 
that the rate constitutes a destructive competitive practice.’’ 

Commissioner Freas, joined by Chairman Winchell, in dissenting 
states: ‘‘If I understand the majority correctly, it admits that, as re- 
stated, the out-of-pocket cost exceeds the proposed rate by 35.5 cents. 
To counteract this finding it claims, however, that such cost is partially 
based upon estimates and system averages, rather than upon ‘acceptable 
experience studies.’ In fact, it enumerates such important items as 
train crew wages and fuel, and freight-train car expenses, as to which 
no underlying data have been presented. Nevertheless, the majority 
goes on to state that it ‘feels certain’ that the estimates or averages exceed 
the actual costs which may properly be assigned to such items. But 
what these latter costs actually are and the extent of this excess have 
not been specified in any way. Such matters should not be determined 
based on feeling—this is not a proper substitute for informed judgment 
supported by evidentiary facts of record. 

‘*In my opinion respondent has not established that the proposal is 
just and reasonable, for it failed to adduce adequate evidence to sub- 
stantiate a finding that the rate is reasonably compensatory.”’ 

Commissioners Murphy and McPherson also dissented. 


W-1151 
Common Carrier Application—Barge Line 

J. Paul Ratliff, Pass Christian, Mississippi, seeks authority from 
the Commission to transport general commodities, with exceptions, be- 
tween all points on the Gulf Intracoastal Waterway between New 
Orleans, Louisiana, and Mobile, Alabama, and connecting waterways 
in Mississippi. 

I and S 7463 

Newsprint Paper—Tennessee and Alabama to Baton Rouge, Louisiana 

On December 19, 1960, division 2, acting as an appellate division, 
denied the rail carrier’s petition for vacation of order of suspension by 


Board of Suspension. Division 2 stated that sufficient reasons have 
not been shown for vacation of suspension order. 
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I. C. C. No. 33639 
I and S 7478 
Coal—Kentucky, Virginia and West Virginia to Marietta, Ohio 


A Complaint, The Ohio River Company v. Norfolk and Western 
Railroad and the Chesapeake & Ohio Railroad, was filed with the Com- 
mission on December 30, 1960, by La Roe, Winn & Moerman, Washing- 
ton, D. C. It has been docketed as No. 33639. 

The Complaint alleges an existing through route and seeks the 
establishment of joint rates over it, which will be differentially below 
contemporaneous all rail rates, and the prescription of divisions thereof. 
The Complaint also asks that the hearing on it be consolidated with 
the pending hearing in I and S 7478, which has been reassigned to 
February 28, 1961, at Washington, D. C. 


W-675, Sub 1 
Roen Steamship Company Exemption Application 


The Commission, division 1, issued a report and order on December 
28, 1960, that certain operations of Roen Steamship Company, Sturgeon 
Bay, Wisconsin, were found to be exempt from the provisions of part III 
of the Interstate Commerce Act. The exemption covered the transpor- 
tation in interstate or foreign commerce by applicant as a contract 
carrier by towing vessels in the towage of pulpwood, in rafts, from 
specified points in Minnesota to Ashland, Wisconsin, and of booms used 
in above described transportation in the opposite direction. 

The portion of the company’s application dealing with towage of 
pulpwood from points in Ontario, Canada, to Ashland, Wisconsin, and 
booms in the opposite direction was dismissed by division 1 as not being 
subject to regulation under part III of the Act. 


1 and S 7516 
Synthetic Rubber—Baytown and Houston, Texas to Connecticut Points 


The Commission, Board of Suspension, suspended on January 6, 
1961, proposed alternating water-motor common carrier commodity rates 
on synthetic rubber. Proposed rates were published in Tariff I. C. C. 
No. 281 of Sea-Land Service, Inc., Newark, New Jersey. 


I and S 7508 
FSA 36747 and 36748 
Steel Plates—Houston, Texas, to Pascagoula, Mississippi 


The subject adjustment was suspended by Board of Suspension. 
The Fourth Section Board also denied relief subject to a hearing. 

The protested rate is alleged as being below cost, aimed at destroy- 
ing competition, and being a ‘‘special deal’’ for one customer and not 
part of a general reduction for all shippers of steel plates. 
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FSA 36731—FS Order 19464 
Coal to Keokuk 


The Commission, Fourth Section Board, denied the subject appli- 
cation. The railroads sought and received short notice authority to 
cancel the rate. 


I and S M-10415 
Commodities—Pan-Atlantic Steamship Corporation 


On reconsideration, the Commission in a report and order has 
required the rail respondents to maintain T. O. F. C. rates on competi- 
tive traffic ‘‘no lower than 6 per cent above Pan-Atlantic’s sea-land rates 
so long as the latter are not increased above their present levels.’’ 

The Commission asserted that certain reduced rail rates on traffic 
competitive with rates of water carriers operating between the east and 
Gulf coasts were ‘‘an initial step in an over-all program of rate reduc- 
tions that can fairly be said to threaten the continued operation, and 
thus the continued existence of the coastwise water carrier industry 
generally.’’ 

In reaching its decision, the Commission stated its belief that the 
objectives of the National Transportation Policy required the establish- 
ment and maintenance of a differential relationship between the rates 
under investigation on Sea-Land and Seatrain service, on the one hand, 
and the rates of the rail carriers, on the other, ‘‘which will allow these 
water carriers operating in the coastwise trade to maintain rates that 
will enable them to continue efficient and economical coastwise service.’’ 


I and S 7498 
Coal—Fulton County, Illinois, to Twin Cities Area and Black Dog, Minnesota 


The Commission, Board of Suspension, in Case No. 25138, has sus- 
pended the proposed rates and the Fourth Section Board denied relief. 
The reduced multiple carload rates on bituminous coal, aggregate mini- 
mum 3,000 tons, had been published in tariffs of the Chicago and North 
Western Railway and the Chicago, Burlington & Quincy Railroad. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 In construing term “bona fide operation” as used in sec. 7(c) 
of 1958 Act, Commission should look to corresponding similar term in 1935 
Act. Compare 81 M. C. C. 689. MC-118261, A. J. Ciravolo Com. Car. 
Grandfather App., .... M.C. C. ...., 12-9-60, Div. 1. 


02.00 There is nothing in provisions of part IV of Act or legislative 
history of that part which establishes that freight forwarders are, or were 
intended to be, limited in weight of shipments which they may handle, or 
which prohibits establishment by them of rates subject to minima ranging 
from 10,000 to 30,000 pounds. 310 I. C. C, 199. If a forwarder can 
handle a heavier-weighted shipment more economically than it can handle 
several small shipments of same aggregate weight, shipping public should 
receive benefits flowing from that fact. I & S 6993 (8th Supp. Order), 
Forwarder Vol. Commodity Rates—Transcontinental, cL & 
12-19-60, Commission. 


02.00 Consummation of merger would place Hines under regulation 
as a common carrier by railroad subject to all provisions of part I of Act. 
Principal business of Hines is manufacture and sale of lumber and related 
products and proposed merger would not change this situation. Ultimate 
results of merger would not be in public interest. Among other things, 
issuance of securities by Hines would be subject to provisions of sec. 20a of 
Act. It was not intent of Congress that Commission enter into field of regu- 
lation of companies whose principal business is other than that of public 
carriage, except when necessary in furtherance of National Transportation 
Policy. F. D. 21243, Edward Hines Lmbr. Co.—Merger—Oregon & N. R. Co., 
cose de GG. cccen Re Bee & 


02.2 Interstate & Foreign Commerce 
02.20 Generally 


02.20 All of shippers’ disclosed needs for for-hire motor carriage with- 
in State of North Dakota involve intrastate movements, except to extent that 
shipments moving in foreign commerce to points in Canada may move 
through North Dakota ports of entry. Thus there is no basis for authoriza- 
tion of motor-carrier service in that State, except to points on International 
Boundary. MC-26896, Sub 22, Star Transfer Co. Ext.—Salt, .... M. C. C. 
...+, 12-8-60, Div. 1. 


02.22 Intrastate Traffic via Interstate Route 


02.22 Concept of interstate commerce embraces a movement between 
points in one State through another State is undisputed. Section 203(a) (10). 
But transportation performed in such operation must not be in bad faith to 
escape proper jurisdiction of terminal State. See 306 U. S. 268, 274. 


Circuitous routing, between points in a State through another State, in 
and of itself, is not conclusive evidence of a “bad faith’ interstate opera- 
tion. But other factors may exist which, when coupled with circuity, war- 
rant different conclusion. 


Hudson and Arrow have, in their respective operations by which they 
have transported freight moving between Pennsylvania points without prior 
or subsequent interstate movement, attempted in bad faith to convert, to 
interstate traffic, traffic which, but for their routing, is actually in intrastate 
commerce subject to laws of Pennsylvania. 


. ees 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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A Commission order directed against such intrastate transportation 
would not be appropriate in these proceedings inasmuch as Commission has 
no jurisdiction over intrastate commerce, and physical operations involved, 
as actually conducted, violate no provision of Act. MC-C-2671, Pennsylvania 
Public Utility Com. v. Hudson Transp. Co., .... M. C. C. 11-30-60, 
Div. 1. 


02.25 International Movement 


02.25 Considered transportation consists of movement of property by 
motor vehicle on through bills of lading, between points in U. S. and points 
in Ontario beyond commercial zone of Buffalo. By definition contained in 
sec. 203(a)(11)(A), this is obviously an operation in foreign commerce, 
and unless specifically exempt from economic regulation under one or more 
sections of Act, sections 203(c) and 206(a)(1) require that authority to con- 
duct it be obtained from Commission. Commission has frequently consid- 
ered transportation situation in a foreign country, in determining whether 
authority should be granted, or is necessary, to conduct that portion of a 
through operation in foreign commerce taking place within U. S. 81 M. C. C. 
695, 699; 81 M. C. C. 497, 501; 78 M. C. C. 786, 788; 638 M. C. C. 342, 346; 
49 M. C. C. 423, 425; 28 M. C. C. 81, 82; 26 M. C. C. 519, 523; and see 47 
M. C. C. 589, and 2 M. C. C. 297. This is through transportation “under a 
common control, management, or arrangement for a continuous carriage or 
shipment” from and to points in Canada beyond Buffalo commercial zone, 
162 U. S. 184, 193, and therefore falls within exception to sec. 203(b) (8) 
exemption. 63 M. C. C. 342, 346. 154 F. Supp. 431 distinguished. MO-C- 
2450, Consolidated Truck Lines Ltd. v. Graydon Fess & Wittmeyer Trucking 
ees Se , 11-10-60, Commission. 


02.25 Act does not empower Commission to prescribe joint interna- 
tional rates for future. See 298 I. C. C. 407. No. 33090, Watermelon Grow- 
ers & Dstbrs. Assn. v. Pa. R. Co., .... I. C. C. , 11-21-60, Div. 2. 


04. Exempt Operations 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 Commission has no jurisdiction oe intrastate movements. 
No.. 832888, Kohler Co. v. Chicago & N. W. Ry. Co., Ce SS <0: 
11-29-60, Div. 3. 


04.90 Transportation by motor carriers in interstate or foreign com- 
merce solely within State of Hawaii found to be of such nature, character 
or quantity that exemption of such carriers from regulation under part II 
of Act would not substantially affect or impair uniform regulation by Com- 
mission of transportation by motor carriers engaged in interstate or foreign 
commerce in effectuating National Transportation Policy. Issuance of cer- 
tificate of ee approved. Ex Parte MC-59, Motor Car. Operation in 
State of Hawaii, » ae a , 12-5-60, Commission. 


04.91 To pees or Mexico 


04.91 Fess is not engaged in a transfer, collection, or delivery service. 
for authorized motor carriers performing local service but, inasmuch as all 
of his movements are to or from points in Canada beyond those in Buffalo 
commercial zone, he is himself performing a nonexempt linehaul movement 
between such Canadian points and Peace Bridge Plaza at Buffalo. Compare 
29 F. Supp. 537, at 551. 


Wittmeyer, while participating in a joint-line service with a carrier not 
authorized to perform such service, may perform that portion of movement 
in which it has engaged under second proviso of sec. 206(a)(1) of Act. 
Accordingly, complaint with respect to its performance of unauthorized 
transportation will be dismissed. MOC-C-2450, Consolidated Truck Lines 
Ltd. v. Graydon Fess & Wittmeyer Trucking Co. Inc., .... 
11-10-60, Commission. 
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05. Types of Carriage 
05.1 Common Carriers 


05.10 Generally 


05.10 Inasmuch as applicant states in his application that he held 
himself out and now holds himself out to serve general public, within limits 
of his capacity, as transporter of bananas from New Orleans to Chicago and 
has handled traffic for two receivers at that point without assigning his 
motor vehicles to exclusive use of either of them or furnishing transporta- 
tion service designed to meet their distinct needs, applicant is acting as com- 
mon carrier by motor vehicle rather than as contract carrier. MC-118261, 
A. J. Ciravolo Com. Car. Grandfather App., .... M. C. C. , 12-9-60, 
Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicant does not intend to hold itself out to general public to 
perform service for which it here seeks authority. Rather it would utilize 
its specially modified equipment to perform a service to meet distinct needs 
of supporting shipper herein. Proposed operation is contract carriage as 
defined in sec. 203(a)(15) of Act, as amended... MO-117816, Northeastern- 
Malden Barrel Co. Inc. Cont. Car. App., .... M. C. C. » 11-29-60, Div. 1. 

05.20 Evidence discloses that applicant, while it will dedicate its 
equipment to exclusive use of three supporting shippers rather than to that 
of each shipper, will provide a service meeting distinct needs of these ship- 
pers. Thus, it appears that applicant’s proposed operations are those of 
contract carrier as defined in sec. 203(a)(15) of Act, as amended. MO- 
117568, Tam Fertilizer Carriers, Inc., Cont. Car. App., ... ~ oe 
12-7-60, Commission. 


05.22 Assigned Equipment 


05.22 Evidence fails to show that any of applicant’s equipment would 
be dedicated exclusively to shipper’s service or that proposed service differs 
in any essential from that ordinarily provided by common carriers of con- 
sidered commodities, or is designed to meet distinct needs of shippers. 
Proposed operation is not contract carriage as defined in sec. 203(a)(15) 
of Act, as amended. MOC-50132, Sub 71, Central & S. Truck Lines, Inc. Com. 
Car. App., .... M. C. C. | 12-13-60, Div. 1. 


05.3 Forwarders 


05.30 Generally 


05.30 Normally, a partially loaded car would move to respondent’s 
terminal for loading of additional shipments to approximate as nearly as 
practicable average of 60,000 pounds which respondent’s experience indicates 
can be loaded in one car of mixed shipments. There is then no question 
that consolidation is practiced. Fact that rules of carriers performing un- 
derlying transportation (which are not here in issue but which are for their 
convenience) at times obviate handling that otherwise would be performed, 
does not render respondent’s operations unlawful. These operations are 
those of freight forwarder as defined in Act. I & S 6998 (Sth Supp. Order), 
Forwarder Vol. Commodity Rates—Transcontinental, .... I. C. C. ...., 
12-19-60, Commission. 


05.9 Private Carriers 


05.90 Generally 


05.90 Applications have sometimes been granted where, as here, 
authority is sought to continue an established operation, for-hire carriage is 
independent of and does not depend upon continuance of private carriage, 
and it appears that combined operations would not be conducted in manner 
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detrimental to public interest. See 33 M. C. C. 227. Possibility of unfair 
practices will be reduced in instant case by imposition of condition restrict- 
ing applicant’s operations, authorized herein, to those performed under 
continuing contract with sole supporting shipper. MC-117816, Northeastern- 
Malden Barrel Co. Inc. Cont. Car. App., .... M. C. C. , 11-29-60, Div. 1. 


05.98 Goods Purchased & Sold 


05.93 Applicant’s primary business is that of a for-hire carrier, and 
he commenced questioned operation to obtain southbound traffic to balance 
his operations. Significantly, applicant for most part purchases lime or mor- 
tar only if he is unable to obtain a load of so-called exempt commodities. 
Questioned movements, consequently, are not in furtherance of his business 
of merchandising, but are performed so as to gain some benefit or profit 
from transportation. 79 M. C. C. 561 and 81 M. C. C. 337. Fact that appli- 
cant, at times, makes special trips to fill orders does not impel conclusion 
that his sale of lime and mortar constitutes applicant’s primary business. 
Where, as here, it appears that transporter does nothing more than furnish 
transportation, it makes no difference that transporter takes title to goods. 
68 M. C. C. 758, 1 M. C. C. 425. Described operation is for-hire carriage 
performed without necessary authority, and applicant is admonished to dis- 
continue such operations. MC-109638, Sub 13, Woodrow Everette Ext.— 
Pallets, .... M. C. C. , 12-14-60, Div. 1. 


05.93 Applicant gets orders for new containers from Lewis before 
buying them from Inland. It does not perform any service from which it 
could gain profit except service of transportation. Compare 213 Fed. 300. 
Applicant’s so-called ‘‘buy and sell’’ operation is, in fact, for-hire carriage. 
MC-117816, Northeastern-Malden Barrel Co. Inc. Cont. Car. App., 

, 11-29-60, Div. 1. 


1. PROCEDURE 
13. Pleading 


13.4 Motions 
13.42 To Strike Irrelevant Matter in Pleading 


13.42 National’s motion to strike protestant’s pleading will be over- 
ruled. It is not necessary for a party protestant to hold specific authority 
applied for in an application. Protestant is entitled to protect whatever 
interest it may have in proceeding by appearing at hearing and filing an 
appropriate pleading. MC-1039938, Sub 127, Morgan Drive-Away, Inc. Ext.— 
Tenn. Origin Points, 11-29-60, Div. 1. 


13.7 Amendments 
13.71 Enlargement of Claim 


13.71 Amendment which would broaden scope of original application 
is, in effect, request or application for additional grandfather rights, and 
must be rejected since it was not tendered on or before December 10, 1958, 
as required by sec. 7(c) of Transportation Act of 1958. Compare 83 
M. C. C. 91. Such rejection, however, is without prejudice to applicants’ 
right to file application seeking appropriate certificate under provisions of 
sec. 207(a) of Act. MOC-118281, H. D. Ayers & Lois Maddux Com. Car. 
Grandfather App., .... M. C. C. , 11-17-60, Div. 1. 


13.73 To Conform to Proof 


13.73 Any grant of authority to Glabern would be beyond scope of its 
application. In light of fact that variation is slight, however, and of fact 
that Dealers Transit’s application seeking authority to transport trailer 
chassis was unopposed, Glabern should be granted authority to transport 
trailers chassis as set forth in findings herein. MOC-4405, Sub 331, Dealers 
Transit, Inc. Ext.—Pa., .... M. C. C. , 12-6-60, Div. 1. 
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14. Process & Notice 


14.2 Upon Applications 
14.20 Generally 


14.20 Protestants filed timely notices of their opposition herein, thus 
making applicant aware of their interest herein, and merely because pro- 
testants did not specifically announce that their opposition was based on 
interline service does not defeat their protests. MC-107107, Sub 135, Alter- 
man Transport Lines, Inc. Ext.—Postville, Iowa, 12-6-60, Div. 1. 


14.20 Decker gave appplicants eight days’ notice that he intended to 
oppose application rather than ten days required. However, he offered a 
written petition for intervention at hearing, and was allowed to intervene. 
Granting of such petition was within discretion of examiner and opposition 
of Decker at hearing does not appear to have surprised applicants or to 
have resulted in any prejudice to them. MC-25869, Sub 10, M. R. & M. D. 
Nolte Ext.—Gypsum Products, 11-30-60, Div. 1. 


15. Parties 


15.0 Necessary Parties 


15.03 Applicants 


15.03 Consolidated of Delaware is a ‘carrier’ subject to Act and 
therefore there is no necessity for it to be a party applicant for purposes of 
complying with principle enunciated in 39 M. C. C. 271, and therefore appli- 
cation will be dismissed to that extent. See 65 M. C. C. 733. MOC-F-7618, 
Liberty Motor Frt. Lines, Inc.—Pur. (Por.)—Consolidated Freightways 
Corp. of Del., .... M. C. C. , 12-9-60, Div. 4 


15.1 Proper Parties 
15.10 Generally 


15.10 Southern has asserted its own interest in abandonment of line as 
an intervener. However, there is no question that receiver of applicant is 
real party in interest. He is before Commission at direction of U. S. Dis- 
trict Court having jurisdiction over receivership. F. D. 20781, Tallulah 
Falls Ry. Co. Receiver—Abandonment Entire Line (Ga.-N. Car.), 11-17-60, 
Div. 4. 


15.3 Vicarious Representatives 
15.32 Rate Bureau 


15.32 Statement was signed by J. C. Schriner as agent for proponent 
and not as agent of Bureau. There is nothing in Commission’s rules of prac- 
tice to prevent a bureau’s practitioner from personally acting in representa- 
tive capacity for a proponent. I & S M-13384, Miscellaneous Commodities— 
Ill. & Ind. to Ohio & Pa., .... I. C. C. , 11-21-60, Div. 2. 


16. Proof 


16.2 Burden of Proof 
16.21 Complaints 


16.21 Burden of proof is on complaining party to show that com- 
modity shipped was of character and nature entitling it to rates claimed to 
be —s 273 I. C. C. 419. No. 383180, Herst-Allen Co. v. Dorn Trans- 
fer Co., .c. Cc. , 12-2-60, Div. 2. 

16.23 I & s rtavetnlo 


16.23 Burden of proving that suspended rate would be just and rea- 
sonable rests upon respondent. I & S M-13721, Drug Store Items—Chicago, 
Ill. to Edgewater, N. J., .... I. C. C. , 12-14- 60, Div. 2. 

16.23 Burden of proof that proposed charges are just and reasonable 
is on respondents. I & S 7387, Petroleum & Products—Wharfage 
at Texas City, Texas, .... I. C. C. ...., 11-17-60, Div. 2. 
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16.3 Official Notice 
16.34 Commission Proceedings 


16.34 Report and order on further hearing of division 1 granting 
Colonial authority at issue was decided April 25, 1958, some 7 months prior 
to recommended order in instant proceeding, which was served November 10, 
1958. Furthermore, Colonial opposed instant application on basis of ex- 
aminer’s recommended grant in its proceeding and actively participated in 
hearing. In view of these circumstances, applicant will not be heard to 
say that it was “surprised” by fact that Colonial’s authority, issued Febru- 
ary 9, 1959, was officially noticed or that it was placed in position of having 
to meet issues which had not sufficiently ripened at time its application was 
heard to permit it to meet them. MOC-107107, Sub 101, Alterman Transport 
Lines, Inc. Ext.—Ala. & La., .... M. C. C. , 11-29-60, Div. 1. 


16.5 Testimony 


16.52 Verified Statements 


16.52 Defendants’ statement is single document subscribed to by coun- 
sel, to which is attached affidavit of commerce agent of Erie R. Co., who 
certified that factual material set forth therein is true. There is no indica- 
tion that any statement therein made is based on information and belief. 
Statement appears to comply with Commission’s rules, and objection is over- 
ae No. weeve Manufacturers Shippers Cooperative Assn. v. Erie R. Co., 

, 11-29-60, Div. 3. 


16.56 Evidence in Another Proceeding 


16.56 While applicant has not complied with procedure outlined in 
Rule 82, it is deemed unnecessary in this particular case to grant protest- 
ant’s motion to strike. Application denied. MC-112020, Sub 82, Com- 
mercial Oil Transport Ext.—Nebr., 11-30-60, Div. 1. 


16.6 Documents 
16.69 Exhibits 


16.69 Of thousands of freight bills submitted as underlying documents 
for exhibits, only small segment were segregated as to movements between 
Fort Smith and New Orleans. In order to determine whether any of other 
freight bills were pertinent to requested authority, it would have been neces- 
sary for protestants to examine separately each of thousands of bills sub- 
mitted. Such presentation of evidence places an unwarranted burden on 
opposing carriers, and is not commensurate with duty of an applicant in 
affirmatively proving its case. MC-75320, Sub y Campbell Sixty-Six Exp. 
Inc. Ext.—Alternate Route (La.-Ark.), .... M.C. C. , 11-16-60, Div. 1. 


16.7 Admissibility 
16.70 Generally 


16.70 Challenged testimony concerns statements by witnesses about 
equipment movements of applicant and rail carrier in-transit times. Pro- 
testants premise their objections to such evidence on grounds that there were 
no underlying documents available to substantiate oral statements of these 
witnesses. While it is true that documentary evidence was not presented, 
oral evidence adduced is admissible. Evidence concerning movements of 
applicant’s equipment was adduced through its president, who had personal 
knowledge of subject matter involved because of his close supervision over 
conduct of applicant’s business. Moreover, he was subjected to cross-exami- 
nation, and therefore such evidence must be appraised in light of candor 
and demeanor of witness himself. Similarly, evidence relating to rail in- 
transit times was adduced through witnesses who had gained knowledge of 
such times in normal course of their business, and they also were subject 
of cross-examination. Admittedly lack of underlying documents may affect 
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weight of evidence adduced, yet lack thereof does not render such evidence 
inadmissible. Compare 66 M. C. C. 653. MC-107295, Sub 68, Pre-Fab 
Transit Co, Ext.—Lumber, .... M. C. C. ...., 11-30-60, Div. 1. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 Mere fact that vendee may have transported traffic for Chrysler 
from other points in past is no support for assumption that it will move such 
traffic for that shipper from St. Louis, particularly considering total lack of 
support by that shipper. Mere conclusions without support of competent 
evidence is entitled to little weight in this proceeding. See 297 I. C. C. 797. 
MC-F-7167, United Transports, Inc.—Pur. (Por.)—Dealers Transit, Inc., 
coee Me GC. G. ccccy RBRSSC, DOV. 4. 


16.81 Damages 


16.81 While claim experience of respondent is higher, shipments on 
which that experience is based are too few to warrant conclusion that its 
claim ratio is likely to exceed that of motor carriers of automobile glass 
generally. I & S M-18629, Aircraft & Automobile Glass—Middle Atlantic 
Teet., 22+ & GC. UG. cacce Ba°eO ee, Ut. B. 


17. Hearing 


17.1 Preliminary Procedure 
17.11 Joinder 


17.11 Consolidation of hearings upon this application and application 
in F. D. 21215 would unduly complicate and broaden issues in latter pro- 
ceeding. Proceedings upon application herein would be futile unless appli- 
cation in F. D. 21215 is granted upon condition as described and such con- 
dition is accepted by applicants in that proceeding. Imposition and accept- 
ance of such condition is highly conjectural, and in these circumstances, it 
is unreasonable to impose upon Commission and parties who may be op- 
posed to application herein burden which would result from going forward 
at this time with proceedings upon application. 

Ordered that request for assignment of application herein for hearing 
on a consolidation record with F. D. 21215 be, and it is hereby, denied, and 
proceedings upon said application be, and they are hereby, deferred pending 
decision upon application in F. D. 21215 or further order of Commission 
herein. F. D. 218138, Dlinois C. R. Co.—Control—Louisville & N. R. Co., 
11-14-60, Div. 4. 


17.4 Reception of Evidence 
17.40 Generally 


17.40 With respect to alleged unlawful operation occurring subsequent 
to hearing, such matter not being in evidence in this proceeding cannot be 
considered. If protestant is convinced of such unlawful operations, appro- 
priate remedies are available which can be invoked. MC-119546, Conti- 
nental Truck & Towing Co. Com. Car. App., 12-7-60, Div. 1. 

17.48 Rulings 


17.43 Exhibits 11 through 14 purported to show revenues, vehicles 
handled, destination of shipments, and expenses of St. Louis terminal. Such 
exhibits were rejected by examiner because they as well as underlying data 
did not segregate traffic, revenues, and expenses relating to operating rights 
herein involved or show what portions of traffic were handled in initial or 
secondary movements. Exhibits were admissible but only to extent they 
supported other evidence of applicants indicating that vendor and its prede- 
cessor had maintained terminal facilities at St. Louis for some 20 years; 
that vendor was actively operating to and from such point; that it acquired 
operating rights herein involved in 1955; that vendor had at all times held 
itself out and been willing and able to provide service in its authorized ter- 
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ritory; and that it was actively soliciting traffic for movement under par- 
ticular rights herein involved. However, said data clearly was inadmissible 
to extent it purported to support scope and nature of operations performed 
by vendor under rights it seeks to sell to vendee. MC-F-7167, United Trans- 
ports, Inc.—Pur. (Por.)—Dealers Transit, Inc., .... M. C. C. ...., 12-13- 


60, Div. 4. 
18. Decisions 


18.2 Initial or Recommended 
18.20 Necessity 


18.20 Inasmuch as about 24 months have elapsed since hearing, and 
second examiner to whom matter was referred has failed to complete a re- 
port and recommended order in this proceeding, and as, on this record, due 
and timely execution of functions of Commission imperatively and unavoid- 
ably requires omission of an examiner’s report and recommended order, as 
provided in sec. 8(a) of Administrative Procedure Act, Commission will 
vacate and set aside orders of February 27, and July 15, 1958, to extent 
they contemplate preparation of a report and recommended order in this 
proceeding. MC-112908, Sub 2, Kingsway Transports Ltd. Ext.—Niagara 
Dee, BM. Hy 2 es BM C.D. 20009 BEE Ee, Eee. I. 


18.3 Exceptions 
18.35 Defective 


18.35 Applicant’s exceptions do not comply with Commission’s Gen- 
eral Rules of Practice. However, issues are not complicated and they will 
be considered on their merits. Applicant is admonished to comply strictly 
with Rules of Practice in future. MC-12733, Bessie Borkowicz Passenger 
Broker App., .... M. C. C. ...., 11-17-60, Div. 1. 


18.35 Motions to strike are granted with respect to those portions of 
PIE’s reply characterizing applicant’s history of fitness and relating to 
shipper’s diversion of traffic from PIE subsequent to hearing herein; and 
such motions are overruled in all other respects. MC-114290, Sub 4, Exley 
Exp. Inc. Ext.—Kennewick, Wash., 11-18-60, Div. 1. 


18.35 Applicant’s pleading (exceptions) does not meet requirements 
specified in sec. 1.96(a) of Commission’s rules. While noncompliance with 
rules is not condoned, exceptions shall be considered inasmuch as issues are 
sufficiently clear to be disposed of on their own merits. MC-12725, Wm. L. 
MacDonald App. for Broker’s License, .... M. C. C. ...., 12-6-60, Div. 1. 


18.4 Final 
18.45 Stare Decisis 


18.45 In each of aforementioned cases, there are distinguishable fea- 
tures which entered into and were part of Commission’s consideration in 
granting of authority requested. In consideration of requests for authority, 
Commission is required to make findings relating to needs of applicant, its 
obligations to perform its service, and to public interest, all with due regard 
to National Transportation Policy. Therefore, rule of stare decisis becomes 
difficult to apply unless all factors which entered into and controlled deci- 
sion are given weight and degree of consideration which Commission deemed 
proper. F. D. 21112, Navajo Frt. Lines, Inc. Stock, .... M. C. C. ...., 
11-25-60, Div. 1. 


18.5 Reconsideration 
18.52 Petition For 


18.52 Applicant’s request for further hearing gives no indication 
either as to what additional evidence, if any, would be presented at such 
further hearing, or to why such evidence was not previously adduced. Ac- 
cordingly, applicant’s request for further hearing is denied. MO-12738, 
— Borkowicz Passenger Broker App., .... M. C. C. ...., 11-17-60, 

w 3. 
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18.6 Relief From Decisions 
18.65 Supplementation 


18.65 Petitioner’s request for waiver of rule 101(e) granted. Pro- 
ceedings reopened for reconsideration on present record, and request to 
amend application in F. D. 20713, and for modification of order effective 
July 20, 1960, granted. MC-F-7106, Central Wis. Motor Transport Co.— 
Control & Merger—Harwood Trucking, Inc., F. D. 20713, Central Wis. Motor 
Transport Co.—Securities, 11-18-60, Div. 4. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 Question raised is, in essence, whether findings should contain 
restriction against transporting commodities which, because of size or 
weight, require special equipment. Unless there is some valid reason for 
restricting an operating authority, it has not been Commission’s practice 
generally to do so. Evidence establishes that maximum weight of any of 
involved commodities, even when fully equipped, does not exceed 9,000 
pounds. All of commodities will be transported on flatbed trailers and none 
of them will require special equipment for purpose of loading or unloading. 
No valid reason appears for imposition of restriction. MC-52657, Sub 589, 
Arco Auto Carriers, Inc. Ext.—Lansdale, Pa., .... M. C. C. ...., 12-8-60, 
Div. 1. 


20.09 Restriction Upon Equipment 


20.09 In view of supporting evidence showing that maleic anhydride 
will move only in molten form, grant of authority should be limited to 


transportation of involved commodity, in bulk, in tank vehicles. MC-42487, 


Sub 447, Consolidated Freightways Corp. of Del. Ext.—Molten Maleic 
Anhydride, 11-28-60, Div. 1. 


20.1 When Interstate Franchise Required 
20.14 Railroad Relocations 


20.14 Since section will, to avoid any change in service, be relocated, 
there can be no abandonment or abandonment of operation within meaning 
of sec. 1(18). Decision in F. D. 20388 dated 11-17-58 distinguished. F. D. 
21200, New York, N. H. & H. R. Co.—Abandonment, Winsted, Litchfield 
County, Conn., 11-23-60, Div. 4. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Where, as here, need is shown by shippers for new service and 
more than necessary number of carriers proffer their services to meet such 
need, a number of factors must be considered. Here, in granting authority 
to Consolidated and St. Johns, and denying PIE application, Commission has 
taken into consideration existing authorities and operations of applicants, 
location of terminal facilities, equipment operated, and priority of filing of 
applications. MO-42487, Sub 434, Consolidated Freightways Corp. of Del. 
Ext.—Chemicals to N. Dak., Wyo., Colo. & Nev., 11-18-60, Div. 1. 

20.30 Determination of question of public convenience and necessity, 
while usually based on shipper evidence, is not within province of any one 
shipper, but rather it is function of Commission to determine, in furtherance 
of goals expressed by National Transportation Policy, which applicants 
should receive grants of additional authority. Accordingly, where need is 
shown by shipper for new service and a number of carriers (some supported 
and some not supported by shipper) proffer their services to meet such need, 
those applicants supported by shipper do not automatically prevail over those 
not supported. Compare 81 M. C. C. 291, 305. 
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20.30 Generally (Continued) 


In determining which of several applicants is best qualified to perform 
needed service and which should thus be granted operating authority, con- 
sideration must be given to such factors as their existing authorities and 
operations, location of their terminal facilities, and type of eet 
which they operate. MC-26396, Sub 22, Star Transfer Co, Ext.—Sal 
M. C. C. , 12-8-60, Div. 1. 


20.31 Priocity 


20.31 All three applicants maintain terminals at Portland, and ap- 
pear to be particularly qualified to serve shipper on this traffic. In these 
circumstances, Commission has relied upon priority of filing its application 
in deciding that St. Johns should be granted authority. MC-42487, Sub 434, 
Consolidated Freightways Corp. of Del. Ext.—Chemicals to N. Dak., Wyo., 
Colo. & Nev., 11-18-60, Div. 1. 

20.31 Though not controlling, consideration is given to fact that ap- 
plication in MC-113094, Sub 7, was filed prior to application in title proceed- 
ing. MC-112076, Sub 6, L. H. Rasmussen, Ext.—Copper Ore Concentrates, 
Pere © ee , 11-21-60, Div. 1. 

20.32 Home Territory 

20.32 Wherever possible each successful applicant will be granted 
authority enabling it to provide service in areas in which it now provides 
some service although, to some extent, of course, this is not possible. 


MC-26396, Sub 22, Star Transfer Co. Ext.—Salt, .... M. C. C. ...., 
12-8-60, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Phrase “‘bona fide operation’ has been consistently construed to 
connote substantial as distinguished from occasional, sporadic, or infrequent 
service. 81M. C. C. 689. MC-118064, Capitol Fish Co. Com. Car. Grand- 
father App., 12-13-60, Div. 1. 


20.40 Bona fide operation also was required as basis for grandfather 
rights under comparable provisions of Motor Carrier Act of 1935 and Com- 
mission found that, to be bona fide, operations cannot be conducted sur- 
reptitiously or in disguise or involve some other element of pretense or con- 
cealment for purpose of preventing State authorities from having opportunity 
of enforcing statutory requirements. 2 M. C. C. 143. MOC-118261, A. J. 
Ciravolo Com. Car. Grandfather App., .... M. C. C. , 12-9-60, Div. 1. 


20.40 While applicant’s evidence should be interpreted liberally in 
proceedings of this nature, essential elements of proof of grandfather opera- 
tions, as set forth in sec. 7(c) of Transportation Act of 1958, cannot be 
ignored. In essence, purpose of grandfather proviso was to assure a sub- 
stantial parity between future operations and bona fide operation on critical 
date. In order to qualify for grandfather rights under this proviso a motor 
carrier must prove not only bona fide operations on statutory date, but also 
continuity of operations since that time except for interruptions in service 
over which it has no control. MC-117421, Sub 1, Coast Refrigerated Trans- 
port Co. Cont. Car. Grandfather App., .... M. C. C. , 11-25-60, Div. 1. 


20.40 Only two shipments of frozen vegetables were made between 
September 3 and 7, 1957, from single point of Prosser to Oakland and Long 
Beach. No further shipments were handled, until more than a year later, nor 
did applicant again serve destination points of Oakland and Long Beach. 
Clearly, such operations are not sufficient to warrant finding that applicant 
was in bona fide operation on May 1, 1958 and continuously since from and 
to points in territory claimed. Compare 81 M. C. C. 689. Moreover, mere 
holding out to serve does not constitute bona fide operations. 305 U.S. 263. 
M , Sub 8, Herrett Trucking Co. Inc. Grandfather App., 11-18-60, 
Div. 1. 
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20.40 To be entitled to grandfather rights, applicant must demonstrate 
that it or its predecessor in interest has been in bona fide operation, in 
transportation of commodities for which authority is sought, on and con- 
tinuously since May 1, 1958. Purchase of physical assets and investments, 
standing alone, does not make purchaser a successor in interest to seller 
within meaning of grandfather provisions of Act. Compare 27 M. C. C. 653. 
Nor does utilization of same facilities, method of operation, and customers, 
without more, render a subsequent operator successor in interest of a prior 
operator. 19 M. C. C. 665. MC-117786, Wm. L. Hoffman Com. Car. Grand- 
father App., .... M. C. C. ...., 11-17-60, Div. 1. 


20.40 While term bona fide operations is incapable of an absolute 
definition, it is recognized that term contemplates a substantial as distin- 
guished from sporadic or infrequent operation, and that what were bona fide 
operations depends to some extent upon nature of traffic handled and of 
routes and territory involved in transportation of such traffic. MOC-112854, 
Sub 14, Peter Hollebrand Com. Car. App.—Sec. 7(c), .... rrr 
11-28-60, Div. 1. 


20.40 No shipments were made from Pendleton, Oregon, a third point 
in Umatilla County, to any point in California prior to critical date, and thus 


post-critical date operations have no probative value in this grandfather 
proceeding. 


Phrase ‘‘bona fide operation” has been consistently construed to connote 
substantial as distinguished from incidental, sporadic, or infrequent service. 


Origin points in Oregon and destinations in California are not considered 
sufficient in number or so varied in location as to warrant issuance of terri- 
torial authority, and therefore point to point authority will be granted herein. 
MC-118354, Sub 1, Refrigerated Service, Inc. Grandfather App., 11-25-60, 
Div. 1. 

20.40 An applicant for grandfather authority under provision of sec. 
7(c) of Transportation Act of 1958, has burden of demonstrating that it was 
engaged in bona fide operations on May 1, 1958 and continuously thereafter. 
Traffic handled from Patterson, California, in February, 1956, is too remote 
in time to warrant finding of bona fide operations on grandfather date. There 
is no showing this applicant handled frozen berries from Anaheim either 
before or after May 1, 1958. Although applicant may have held himself out 
to handle traffic from above points of origin both prior and subsequent to 
statutory date, this alone does not satisfy requirement of actual rather than 
potential service. 305 U. S. 263, 266 and 81 M. C. C. 689. MO-113402, 
Sub 1, Carl Schwarzkopf Grandfather App., 11-21-60, Div. 1. 


20.40 In order to qualify for grandfather authority under sec. 7(c) of 
Transportation Act of 1958, applicant must establish that he was engaged 
in bona fide operation for which authority is sought, on May 1, 1958, and 
continuously since that date, except for interruptions in service beyond his 
control. Phrase “bona fide operation’”’ has been consistently construed to 
connote substantial as distinguished from incidental, sporadic, or infrequent 
service. To be entitled to grandfather operation rights herein, applicant 
must establish that he conducted substantial and continuous operations with- 
in scope of application on and subsequent to statutory date. MC-118361, 
G. B. Sewell Com. Car. Grandfather App., 12-6-60, Div. 1. 


20.40 <A grandfather applicant may be granted Statewide authority if 
he has transported sufficient number of shipments to show pattern of opera- 
tion generally in a particular State, with service having been provided at 
enough points in that State to be representative of whole. Applicant has 
failed to show pattern of operation to Kansas points. He was unable to state 
number of shipments he transported or what destination points in Kansas 
he has served. Under circumstances, his uncorroborated allegations that 
he has transported bananas to points in Kansas are insufficient to prove bona 
re! — MO-118234, F. D. Trover Com. Oar. Grandfather App., 

-8-60, Div. 1. 
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20.40 Purpose of statute is to assure substantial parity between 
future and prior bona fide operations in transportation of those so-called 
previously exempt commodities. Commission has, in general, construed this 
to mean operations beginning at least on statutory date (May 1, 1958) and 
continuing thereafter, except for significant interruptions over which appli- 
cant has no control. MC-118399, E. R. Watson Com. Car. Grandfather App., 
«see Me Ge Ee ccceg OO, Bee 2 


20.41 Existence of Evidence 


20.41 Commission would not be justified in basing grant of grandfather 
authority solely upon applicants’ uncorroborated testimony consisting of 
rather vague and what can only be considered as self-serving statements, 
This is not to cast any doubt upon veracity of applicants’ representative, but 
only to make it clear that in cases such as this some confirmaory evidence is 
only to make it clear that in cases such as this some confirmatory evidence is 
required. MC-118281, H. D. Ayers & Lois Maddux Com. Car. Grandfather 
ee, ..-+ B.C. GC. 2.0, BE-DT<08, Dev. 1. 


20.43 Continuity of Operations 


20.43 In proceedings of this nature, applicant must establish that it, 
or its predecessor in interest, has been engaged in bona fide operation, in 
transportation of commodities for which authority is sought, on and con- 
tinuously since May 1, 1958. MC-118281, H. D. Ayers & Lois Maddux Com. 
Car. Grandfather App., .... M. C. C. ...., 11-17-60, Div. 1. 


20.43 Breakdown of shipments reveals occasional or infrequent service 
from and to widely scattered points, or service prior to critical date, but none 
thereafter from and to certain points, or service solely after critical date from 
and to other points. Such showing does not establish necessary consistency 
and continuity of operation from and to representative points in each State 
claimed, both before, on, and since, critical date as to warrant grant of 
widespread territorial authority. Applicant’s willingness and desire to per- 
form service from points in western States is not controlling in absence of 
actual consistent and reasonably frequent movements therefrom. MC-118064, 
Capitol Fish Co. Com. Car. Grandfather App., 12-13-60, Div. 1. 


20.43 Purpose of grandfather provision was to assure substantial 
parity between future and prior bona fide operations in transportation of 
considered commodities. Commission has, in general, construed this to mean 
that applicant must establish by competent evidence continuity of operations 
beginning at least on statutory date (May 1, 1958) and continuing thereafter, 
except for significant interruptions of service over which it had no control. 
MOC-30092, Sub 8, Herrett Trucking Co. Inc. Grandfather App., 11-18-60, 
Div. 1. 


20.43 Purpose of so-called grandfather proviso was to assure applicant 
substantial parity between his future and prior bona fide operations in trans- 
portation of involved commodities. Statute has been construed to require 
applicant to establish continuity of operations beginning at least on statutory 
date (May 1, 1958) and continuing thereafter except for significant inter- 
ruptions over which it has no control. Mere holding out to serve specified 
area is not alone sufficient; “‘actual rather than potential or simulated serv- 
ice; substantial as distinguished from incidental, sporadic, or infrequent 
service” is required. Compare 305 U. S. 263, 266 and 81 M. C. C. 689. 
MC-117883, Subler Transfer, Inc. Com. Car. Grandfather App., 11-21-60, 
Div. 1. 


20.43 Applicant handled only single shipment from Lexington to Balti- 
more, and that in 1957, and 6 shipments to Richmond, all subsequent to 
critical date. Clearly, these operations lack requisite continuity or substan- 
tiality of service to fall within purview of grandfather clause. MO-75651, 
Sub 45, R. C. Motor Lines, Inc. Ext.—Grandfather App., .... M. C.C. ...., 
12-9-60, Div. 1. 
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20.43 While abstracts show that other points were served either before 
or after May 1, 1958, lack of continuity of operations precludes finding of 
bona fide operations in respect thereto. Compare 81 M. C. C. 689. MOC- 
118399, E. R. Watson Com. Car. Grandfather App., .... M. C. C. ...., 
12-8-60, Div. 1. 


20.5 Modification of Grandfather Authority 
20.50 Generally 


20.50 Now, after many years have elapsed and a permit pursuant to 
compliance orders has been issued, authority contained therein should not 
be modified in absence of clear and convincing evidence of continuous opera- 
tions performed since prior to July 1, 1935. MO-OC-2156, Zuzich Truck Line, 
Inc.—Investigation & Revocation of Permit, .... M. C. C. ...., 11-14-60, 
Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Interpretations of Federal certificates of this character should 
be made in first instance by authority issuing certificate. 359 U. S. 171. 
Compare 163 Pa. Super 215, 60 A. 2d 589, with 51 M. C.C.175..., wisdom 
of such a practice is highlighted by facts of this case. Such conflicts can best 
be avoided if interpretation of I. C. C. certificates is left to Interstate Com- 
merce Commission. MC-C-2671, Pennsylvania Public Utility Com. v. Hudson 
Transp. Co., .... M.C. C. ...., 11-30-60, Div. 1. 


21.02 Duplication—Generally 


21.02 Since applicant presently holds authority to serve most points 
on Rural Route 1535, authority granted herein shall not be construed as 
conferring more than one operating right. MC-112661, Sub 3, H. A. Bryant 
Ext.—Leaksville (N. Car.), 12-9-60, Div. 1. 

21.02 Authority granted herein and that which may be issued to Clark 
in Sub 32 proceeding shall not be construed as conferring more than one 
operating right. MC-109689, Sub 100, W. S. Hatch Co. Ext.—Bulk Salt, 
11-23-60, Div. 1. 


21.02 In order to avoid unnecessary duplication of motor carrier serv- 
ices, to extent applicant’s proposal conflicts with authority recently issued to 
Whitfield, application should be denied. MC-109689, Sub 79, W. S. Hatch 
Co. Ext.—Dry Chemicals in Bulk, .... M. C. C. ...., 12-1-60, Commission. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Appropriate conditions attached to insure that applicant’s for- 
hire and private operations are separately conducted. MO-118064, Capitol 
Fish Co. Com. Car. Grandfather App., 12-13-60, Div. 1. 


21.21 It is essential in order to comply with requirements of Act and 
Commission’s rules and regulations thereunder that any operations authorized 
herein as well as accounting system therefor be conducted and maintained 
separate and apart from applicant’s private carrier and noncarrier business 
activities, and that applicant shall not transport property as both a public 
and a private carrier at same time in same vehicle. MO-117816, Northeast- 


+g arenes Barrel Co. Inc. Cont. Car. App., .... M. C. C. ...., 11-29-60, 
. 3. 


21.3 Routes Operated 


21.30 Generally 


21.30 Service provided to or from authorized intermediate or off-route 
points must be in conjunction with bona fide regular route operation. See 
53 M. C. C. 91. MOC-102541, Sub 6, Newman & Pemberton Corp., Conversion 
Proceeding, .... M. C. C. ...., 12-13-60, Div. 1. 
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21.31 Regular Routes 


21.31 Hudson, which holds irregular route authority, has been using 
consistently a fixed route in performance of considered transportation, and 
there is a marked regularity in service thus provided between certain fixed 
termini. Although record is not sufficiently illuminative as to other criteria 
described in 47 M. C. C. 23 to determine whether Hudson is conducting a 
regular-route service under its irregular-route authority, Hudson is admon- 
ished of necessity of maintaining distinction between regular- and irregular- 
route service as set forth in Brady case. MC-C-2671, Pennsylvania Public 
Utility Com. v. Hudson Transp. Co., .... M. C. C. ,» 11-30-60, Div. 1. 


21.4 Joinder of Authority 
21.40 Generally 


21.40 Authority to serve off-route points is not dependent upon loca- 
tion of such points in relation to points on appurtenant regular route. Lo- 
cation affects modus operandi only. Appurtenance of such service to regular 
route is apparent without measurement of its ‘“‘good faith’ solely in terms 
of distance operated over regular route. 70 M. C. C. 55. 


Commission therein concluded that certain authorities (corresponding to 
Jackson-New Orleans and Memphis-Canton routes herein) could be joined 
with third authority (corresponding to Jackson-Meridian route herein) to 
permit a single-line service, through off-route point, between points corre- 
sponding to Memphis and New Orleans herein. Applicant therefore is 
properly traversing U. S. Highway 51 and using it as service route, in its 
operations between Memphis and New Orleans, and in its operations between 
Fort Smith and New Orleans. MC-75320, Sub 92, Campbell Sixty-Six Exp. 
Inc. Ext.—Alternate Route (La.-Ark.), .... M. C. C. , 11-16-60, Div. 1. 
21.42 Restrictions 

21.42 Inasmuch as common points in two grants of authority are in 
each case destination points only, institution of a through service could 
not result from a combination of two, and hence recommended restriction 


will not be included in findings. MC-119462, G. W. Reynolds Com. 
App.—East St. Louis, Ill., 12-8-60, Div. 1. 


21.5 Points Authorized 


21.50 Generally 


21.50 In recent grants of authority Commission has attempted to avoid 
use of mileage radii about given point, as such grants frequently present 
interpretive problems. See 78 M. C. C. 157. MC-52657, Sub 589, Arco Auto 
Carriers, Inc. Ext.—Lansdale, Pa., .... M. C. C. , 12-8-60, Div. 1. 

21.50 Applicant, as pertinent, holds authority ‘to transport general 
commodities, with certain exceptions, but not excepting commodities in bulk, 
over regular route between Boston, Mass. and Derby, Vt. Derby is name 
both of a New England type town which adjoins international boundary 
and of a community located therein. Since applicant’s authority does not 
specify otherwise, it includes authority to serve all points in Town of Derby, 
and hence port of entry on international boundary. 77 M. C. C. 683, 
afirmed in 79 M. C. C. 370. MC-87523, Sub 77, Frank Cosgrove Transp. 
Co. Inc. Ext.—Liquid Commodities, .... M. C. C. » 11-18-60, Div. 1. 
21.54 Specified Plants 

21.54 Authority granted with respect to origins other than Salt Lake 
City has been limited to mine and plant sites of supporting shippers, as this 
limitation provides only practicable method of identifying location where 
service is needed without granting origin authority expressed in terms of 
mileage radii. See 78 M. C. C. 157. MC-109689, Sub 100, W. S. Hatch Co. 
Ext.—Bulk Salt, 11-23-60, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 It appears that Trevose is a point within Philadelphia commer- 
cial zone, which Dealers Transit is not authorized to serve. Because any 
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grant with respect thereto would be duplicative, authority ~_ & Trevose 
will not be granted. MC-4405, Sub 331, Dealers Transit, Inc. Ext.—Pa., 
oce6 Ee Ge Ge , 12-6-60, Div. 1. 


21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 Concept of common carriage utilizing vehicles which are not 
owned by carrier, in essence, requires only that carrier exercise direction 
and control over leased equipment which it utilizes. 48 M. C. C. 327. 
Compare 68 M. C. C. 403. MOC-C-2504, P. B. Mutrie Motor Transp. Inc. v. 
Lang Stor. & Transfer, Inc., .... M. C. , 12-13-60, Div. 1. 


21.8 Conversion a Seineien 
21.81 Contract to Common 


21.81 In order to insure substantial parity between applicant’s past 
and future operations, some restrictions should be imposed upon authority 
contained in paragraphs 6 and 11 of applicant’s permits in order to continue, 
to some extent, effectiveness of Keystone restrictions. See 81 M. C. C. 561. 
Therefore, applicant’s operations as described in said paragraphs of its 
permits will be restricted to transportation of commodities named therein 
when moving from or to retail outlets, warehouses, or other facilities of 
retail food business houses. MC-102541, Sub 6, Newman & Pemberton Corp., 
Conversion Proceeding, .... M. C. C. , 12-13-60, Div. 1. 


21.81 In determining whether a eonvier’s operations were those of a 
common or contract carrier, only lawfully conducted operations may be 
considered. Respondent’s unauthorized operations have not been consid- 
ered herein. 


In 81 M. C. C. 561, Commission concluded that where possibility of 
tacking of separately stated operating rights exists, restrictions against such 
joinder should be imposed in all certificates issued pursuant to sec. 212(c) 
proceedings. 


In instances where ‘‘Keystone”’ restrictions appear in permits of carriers 
whose authority is to be converted, certificates to be issued in lieu thereof 
should contain terms which will continue to some extent, at least, effective- 
ness of such restrictions. MC-C-2156, Zuzich Truck Line, Inc.—Investigation 
& Revocation of Permit, .... M. C. C. » 11-14-60, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.01 Interpretation 
22.01 Interpretations of commodity descriptions in certificates are not 
controlled by commodity classifications for rate purposes. Compare 61 
M. C. C. 277. MC-C-2474, O'Neill Transfer Co. Inc., Investigation of 
Operations, .... M. C. C. , 12-2-60, Commission, 


22.08 Proof of Special Commodity Class 


22.08 While some of these commodities, such as glycerine, soap, 
vegetable-oil shortening, and peanut butter, are classified as “articles dis- 
tributed by meatpacking houses” in 61 M. C. C. 209, none are “directly 
connected with business of slaughtering of animals and preservation and 
sale of meats,” as is required by respondent’s authority. MO-O-2156, Zuzich 
rer a be 2 ~7 ee & Revocation of Permit, .... 

-14-60, Div. 1. 


22.3 Rough Products of Mines 
22.30 Generally 


22.30 Transportation of copper concentrates under authority to 
transport uranium concentrates because former includes small quantities 
of uranium is unauthorized. It is apparent that two commodities are sepa- 
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rate and distinct; and, though copper concentrate contains some uranium, 

there is nothing in record to suggest that copper concentrate is regarded 

as uranium concentrate by shipper or others in mining industry. MOC-112076, 

Sub 6, L. H. Rasmussen, Ext.—Copper Ore Concentrates, .... M. C. C. 
., 11-21-60, Div. 1. 


22.6 Industrial Manufactures 
22.64 Construction Material 


22.64 Sand and gravel destined to a producer of cement or cement 
products are neither road building materials nor building or construction 
materials. Sand destined to a chemical company which uses silica content 
thereof, does not fall within scope of protestants’ authority. MOC-76478, 
Sub 4, Chester Carriers, Inc. Ext.—Cecil County, Md. to Montgomery County, 
Big voce Oe Ce Re cvccg EROS, Bee, 8. 


22.7 Machinery, Equipment, Implements & Appliances 
22.78 Other Transportation 


22.78 Bogies not considered to be included within commodity descrip- 
tion ‘“‘trailers,’”’ but rather are more appropriately described as trailer 
chassis. MC-4405, Sub 331, Dealers Transit, Inc. Ext.—Pa., .... M. C. C. 
..., 12-6-60, Div. 1. 


22.8 Necessaries 
22.80 Generally 


22.80 Any vegetable which has been cooked to point of material 
change in texture of raw article or has undergone infusion of foreign sub- 
stance is no longer a vegetable but is, in fact, a prepared food. 81 M. C. C. 
649. MOC-112854, Sub 14, Peter Hollebrand Com. Car. App.—Sec. 7(c), 
cee Be Ge Gh 020-05 RE ee, Ba 


22.82 Canned or Preserved Foods 


22.82 A food becomes a “prepared food’’ when it has been converted 
from its natural state into a different form, 51 M. C. C. 343, and, as result 
of such conversion, becomes a ready-to-eat food, 74 M. C. C. 667 at 670. 
Clearly, both butter and cheese meet these tests. Ham involved in this 
proceeding, being imported ham from Holland and Denmark, and thus, of 
ready-to-eat variety, also meets these tests. To contrary, cream is more 
in nature of a separated product unchanged from its natural form, and 
is not a prepared food in sense used above. MOC-107107, Sub 101, Alterman 
Transport Lines, Inc. Ext.—Ala. & La., .... M.C.C. ...., 11-29-60, Div. 1. 


22.82 Term “‘canned goods’’ has been used in certificates and permits 
issued by Commission to describe foods which have been both processed 
for preservation and placed for preservation in hermetically sealed contain- 
ers. Processing, even if accompanied by hermetic sealing, is not enough if 
something beyond that, such as temperature control is essential to preser- 
vation. 61M. C.C. 311. MC+115491, Sub 17, Commercial Car. Corp. Ext. 
— o- Mie Sin Em 20.0 5q eee, ae SG. 

22.82  Applicant’s authority to transport “canned fruits and vege- 
tables” authorizes only transportation of fruits and vegetables which have 
been both processed for preservation and placed for preservation in her- 
metically sealed containers. Compare 53 M. C. C. 703, 706. MO-2165, 
Sub 11, Langdon Truck Lines, Inc. Ext.—Canned Goods & Preserved Food- 
stuffs, 11-16-60, Div. 1. 

22.82 Canned goods have been found to include only foods which have 
been processed and enclosed in hermetically sealed containers for purpose 
of preservation, and to exclude even commodities in such containers if they 
require additional means, such as refrigeration, for preservation. 61 
M. C. C. 311, 314-15. MOC-C-2156, Zuzich Truck Line, Inc.—Investigation 
& Revocation of Permit, .... M. C. C. ...., 11-14-60, Div. 1. 


“9 
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22.86 Furniture & Furnishings 


22.86 Term “uncrated furniture,’’ while not including furniture packed 
in cartons or other containers, should not be construed to exclude furniture 
shipped with dust protectors such as paper wrappings or plastic covers. 
Contrary indication in 79 M. C. C. 164 overruled. 

New furniture in cartons may not be transported as “uncrated”’ furni- 
ture. 61M. C. C. 599. MO-C-2474, O'Neill Transfer Co. Inc., Investigation 
of Operations, .... M. C. C. , 12-2-60, Commission. 


23. Qualification of Applicant & Providence of Operation 
23.3 Facilities & Equipment 


23.30 Generally 

23.30 In 83 M. C. C. 123, it was found that carrier does not require 
specific authority to return empty shipper-owned trailers to shipping point 
when such equipment has been used by it in an authorized outbound move- 
ment. Thus, because a trailer is simply an instrumentality to transportation 
of authorized commodities, that decision permits, in effect, use by carrier 
of shipper-owned trailers without lease. While that case is not viewed as 
obviating necessity for carrier which operates power equipment to also 
operate trailer equipment, present simplified opportunity for carrier to utilize 
shipper-owned trailers may fairly be considered in determining carrier’s 
willingness and ability to render reasonably adequate service. MOC-C-2504, 
P. B. Mutrie Motor Transp. Inc. v. Lang Stor. & Transfer, Inc., .... M. C. C. 

, 12-13-60, Div. 1. 


23.5 Relation to Patron 
23.50 Generally 


23.50 Commission is reluctant to grant common carrier authority to 
earrier which is under common control with one of its principal shippers. 
As pointed out in 64 M. C. C. 729, affinity between a carrier and a commonly 
controlled supporting shipper makes it difficult for carrier to overcome 
temptation to show favoritism toward this shipper and to serve all shippers 
indiscriminately, and would likely afford to this shipper competitive advan- 
tage which, from regulatory standpoint, is undesirable. MC-107295, Sub 68, 
Pre-Fab Transit Co. Ext.—Lumber, .... M. C. C. ...., 11-30-60, Div. 1. 

23.50 Shippers’ requirements are ‘tor transportation service closely 
integrated with their operations and one which would be closely akin to 
private carriage operations heretofore used. In circumstances here, close 
relationship between shippers and applicant is not objectionable, for pro- 
posed service is that of contract carrier. Very nature of such service, as 
well as that herein, contemplates a personalized and dedicated service by 
carrier for shipper or limited number of shippers and concomitant close 
relationship between shipper and carrier. Permit granted. MC-117568, 
Tam Fertilizer Carriers, Inc., Cont. Car. App., .... M. C. C. » 12-7-60, 
Commission. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 Defendant, Graydon Fess, found to be transporting property, 
in foreign commerce, as motor common carrier, between Buffalo, New York, 
and points on international boundary between U. S. and Canada at Buffalo 
without appropriate authority. Cease and desist order entered. Proceeding 
dismissed in all other respects. MC-C-2450, ene & Truck Lines Ltd. v. 
Graydon Fess & Wittmeyer Trucking Co. Inc., cone Oe & & , 11-10-60, 
Commission. 


23.60 It is unlawful for any person to transport property by motor 
vehicle, in interstate or foreign commerce, unless there is in force with 
respect to such transportation, certificate or permit issued by Commission, 
or unless such transportation is within scope, and in furtherance of primary 
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business enterprise other than transportation. 42 M. C. C. 193 and 51 
M. C. C. 65. Section Mey: of Act. MC-109688, Sub 18, Woodrow Everette 
Ext.—Pallets, .... , 12-14-60, Div. 1. 

23.60 Reto, is patel "to be performing for-hire transportation 
service unless shipper has exclusive right and privilege of directing and 
controlling transportation service and assumes responsibility to public 
therefor. Exclusive right and privilege of directing and controlling trans- 
portation service presumes exclusive right and privilege of directing and 
controlling driver. 78 M. C. C. 161, 173. In those instances when lessor- 
operators furnish drivers and pay their wages considered operations con- 
stitute for-hire motor carriage, without appropriate authority, in violation 
of sections 206(a)(1) or 209(a)(1) of Act. While it does not appear that 
this situation was created deliberately to flout statutory requirements, appli- 
cant is admonished to avoid any relationship involving use of equipment 
with drivers which are not under his exclusive control and direction. 
MC-119158, Sub 1, Walter Garrett Com. Car. App., .... M. C. C. 
12-9-60, Div. 1. 

23.60 Applicant’s operations purportedly under commodity description 
“canned fruits and vegetables,’’ were, to extent they included transportation 
of such commodities as jam or preserves, canned puddings, soups, and 
chicken, conducted on basis of a patently illogical construction of its certi- 
ficate. Fruits of such operation should not be permitted to redound to 
benefit of applicant. Compare 79 M. C. C. 269. Denied. MOC-2165, Sub 11, 
Langdon Truck Lines, Inc. Ext.—Canned Goods & Preserved Foodstuffs, 
11-16-60, Div. 1. 


23.60 Applicants are experienced carriers and were well aware that 
their certificates only authorize transportation of uncrated new furniture, 
but they arbitrarily chose to interpret that commodity description to their 
own advantage. Fruits of such unauthorized operations should not be per- 
mitted to redound to their substantial benefit. Compare 79 M. C. C. 269. 
MC-C-2474, O'Neill Transfer Co. Inc., Investigation of Operations, 

, 12-2-60, Commission. 


23.62 Good Faith 


23.62 It is noted that applicant has engaged in certain interstate 
operations without appropriate authority. There is no showing, however, 
that such Operations were conducted with intentional disregard of part II 
of Act. Therefore, they do not constitute bar to finding that applicant is fit 
to receive grant of authority. MC-119546, Continental Truck & Towing Co. 
Com. Car. App., 12-7-60, Div. 1. 


23.62 Although applicant’s past unauthorized operations are not con- 
doned, they appear to have been performed in good faith under color of 
right and it is not in public interest to deprive supporting shipper of needed 
service where such violations were not wilfully or flagrantly committed. 
Compare 67 M. C. C. 550. MC-117816, Northeastern-Malden Barrel Co. Inc. 
Cont. Car. App., .... M. C. C. , 11-29-60, Div. 1. 


23.62 By their overt actions, applicants have here demonstrated com- 
plete disregard for law. Any carrier which wilfully and knowingly ignores 
primary requirement that it obtain operating authority before undertaking 
to engage in transportation not authorized by its certificates is clearly unfit 
to be granted extension of authority. —- O'Neill Transfer Co. Inc., 
Investigation of Operations, .... M. C. C. , 12-2-60, Commission. 

23.62 During time that supporting chippers were engaged in so-called 
“private” carrier operations, they performed certain unauthorized transpor- 
tation by providing service for each other. These operations were performed 
in ignorance of and without any intent to disregard provisions of Act or 
Commission’s rules and regulations, and thus do not warrant denial of appli- 
cation or negative finding as to applicant’s fitness. Applicant is admonished 
to become fully acquainted with Commission’s rules and regulations, to 
abide by them, and to refrain from providing any service not authorized by 
its outstanding authority. MOC-117568, Tam Fertilizer Carriers, Inc., Cont. 
Car. App., .... M. C. C. , 12-7-60, Commission. 
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23.62 Such obvious violations of terms of its permits could not have 
been due solely to misunderstanding on respondent’s part of clear meaning 
of its operating authority. Respondent is hereby admonished that any 
operations hereafter conducted by it pursuant to authority in its permits 
as set forth in Appendix A hereto should be consistent with interpretation 
herein of that authority. Cease and desist order will be entered. MO-C- 
2156, Zuzich Truck Line, Inc.—Investigation & Revocation of Permit, .... 
M. GC. G. .. 20, takes, Div. 2. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 There is no definite showing of how or where considered traffic 
is to be developed or why this traffic cannot be adequately handled in existing 
rail service. MC-42487, Sub 484, Consolidated Freightways Corp. of Del. 
Ext.—Chemicals to N. Dak., Wyo., Colo. & Nev., 11-18-60, Div. 1. 


24.01 Applicant has burden of establishing affirmatively by definitive 
evidence that there is public need for proposed service which cannot be 
adequately met by existing carriers. MO-42487, Sub 447, Consolidated 
Freightways Corp. of Del. Ext.—Molten Maleic Anhydride, 11-28-60, Div. 1. 


24.01 Commission has repeatedly refused to grant additional authority 
where, as here, there is absence of showing of some material inadequacy in 
existing carrier’s service. MO-114290, Sub 4, Exley Exp. Inc. Ext.— 
Kennewick, Wash., 11-18-60, Div. 1. 


24.01 Applicant has burden of proving affirmatively that substantial 
need exists for proposed service which existing carriers are either unable or 
unwilling to meet. MC-119158, Sub 1, Walter Garrett Com. Car. App., .... 
M. C. C. ...-, 12-9-60, Div. 1. 


24.01 Commission recognizes shipper’s natural inclination to prefer 
to have as many motor carriers as possible serving its plant and able to 
render single-line service to all points where its products are sold. It is 
incumbent on Commission, however, before authorizing new service or serv- 
ices, to find that public need exists for such operations which cannot be 
met adequately by existing transportation facilities. MC-64994, Subs 28 & 
29, Hennis Frt. Lines, Inc. Ext.—Wis., 11-16-60, Div. 1. 


24.01 Burden of proof is upon applicant seeking certificate to show 
that proposed operation is or will be required by present or future public 
convenience and necessity. In determining issue of public convenience and 
necessity, primary question, in substance, is whether proposed operation 
will serve public demand or need, whether such demand or need may as 
well be met by existing carriers. 


There must be affirmative showing of need for service based upon evi- 
dence of consistent or recurring inability to secure adequate and satisfactory 
service from existing carriers. MO-112908, Sub 2, Kingsway Transports 
Ltd. Ext.—Niagara Falls, N. Y., .... M. C. C. ...., 12-7-60, Div. 1. 

24.01 In proceedings of this nature it is incumbent upon applicant to 
establish by convincing evidence that there is need for service, and that 
existing carriers are unwilling or unable to provide such service. MC-2165, 
Sub 11, Langdon Truck Lines, Inc. Ext.—Canned Goods & Preserved Food- 
stuffs, 11-16-60, Div. 1. 


24.01 Proof required in application for authority to transport house- 
hold goods need not be as specific and concrete as that required where com- 
modities are shipped regularly by same shipper; nevertheless, in proceeding 
of this kind applicant has burden of proof to establish need for proposed 
service which cannot be met by existing carriers. MC-37208, Sub 8, Mill- 
stead Transfer & Stor. Ext.—Alaska, 11-17-60, Div. 1. 


24.01 Fact that opposing carriers which participate in this traffic do 
not hold permanent authority to serve Alaska in no way relieves applicant 
of its affirmative burden of proof. There is no probative evidence here 
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establishing a present or foreseeable future need for proposed service, inade- 
quacy in existing service, or even that such service would actually be utilized 
to extent for which authority is sought in view of great volume of this 
traffic which is and will continue to be moved by water through Seattle Port. 
MC-19381, Sub 4, Mollerup Van Lines, A Corp.—Ext.—dAlaska, 12-6-60, 
Div. 1. 


24.01 Burden rests upon applicants to prove public need for proposed 
services, and facts must be shown which establish that such services are 
likely to be used. MOC-108993, Sub 127, Morgan Drive-Away, Inc. Ext.— 
Tenn. Origin Points, 11-29-60, Div. 1. 


24.01 In proceedings of this type, burden is upon applicant to estab- 
lish by persuasive evidence need for proposed service which cannot be met 
by existing carriers. MC-106398, Sub 146, National Trailer Convoy, Inc. 
Ext.—Points in Pa., .... M. C. C. , 11-22-60, Div. 1. 


24.01 It is burden of applicant seeking new motor carrier authority 
from Commission to show clearly that there is real need for new service 
proposed. Commission would violate duty of fostering sound principles in 
economic regulation of motor transportation were it to grant applicant 
Operating authority where, as here, evidence is not sufficiently definite to 
make intelligent determination of actual origins of considered traffic. 
MC-107295, Sub 68, Pre-Fab Transit Co. Ext.—Lumber, .... M. C. C. ...., 
11-30-60, Div. 1. 


24.01 It is incumbent upon applicant to establish that a substantial 
present or forseeable future need for proposed service exists, and that it 
will be utilized. MC-26896, Sub 22, Star Transfer Co. Ext.—Salt, 

M. C. C. , 12-8-60, Div. 1. 


24.01 In view of question which has been raised in pending proceed- 
ings with regard to applicant’s fitness, finding here that it is fit to conduct 
proposed operations would be premature and inappropriate. Therefore, 
findings in instant proceedings will dispose of these applications insofar as 
issue of need for proposed services are concerned, but proceedings shall 
be held open for further consideration concerning issue of applicant’s fitness. 
MC-101126, Subs 126, 129, 130, 131 and 132, Stillpass Transit Co. Inc. Ext. 
—Caustic Soda in Bulk, Dry or Liquid, 12-9-60, Div. 1. 


24.01 Burden of proof is on applicant to establish that proposed 
operation will serve useful purpose, responsive to public need or demand; 
and that this purpose cannot or will not be served as well by existing carriers. 
MO-71067, Sub 7, Van Gorp Van Service, Inc. Ext.—Several States, 11-30-60, 
Div. 1. 


24.01 Burden is upon applicant affirmatively to establish that pro- 
posed service is one which existing carriers either cannot, or will not, per- 
form in reasonably satisfactory manner. MC-C-2156, Zuzich Truck Line, Inc. 
— Investigation & Revocation of Permit, .... M.C. C. , 11-14-60, Div. 1. 


24.02 Brokerage 


24.02 Applicant’s assertion that Philadelphia is growing and needs 
an additional brokerage service is not sufficient, standing alone, to establish 
that public interest would be served by authorization thereof. Furthermore, 
there is ample evidence that presently authorized brokers have sufficient 
experience and suitable facilities to provide satisfactory service to public 
in involved area. Denied. MC-12725, Wm. L. MacDonald App. for Broker's 
License, .... M. C. C. , 12-6-60, Div. 1. 


24.03 Contract Carriage 


24.03 Applicant for authority as contract carrier is entitled to grant 
of authority only upon Commission’s finding that its proposed operations 
will be consistent with public interest and National Transportation Policy. 
In making such determination, it is required to give consideration to, among 
other things, following factors enumerated in sec. 209(b) of Act, as 
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amended: (1) Number of shippers to be served by applicant, (2) nature of 
service proposed, (3) effect of grant of authority on services of protesting 
carriers, (4) effect of denial on applicant and its shippers, and (5) changing 
character of shipper’s requirements. MC-117568, Tam Fertilizer Carriers, 
Inc., Cont. Car. App., .... M. C. C. , 12-7-60, Commission. 


24.07 Temporary Need 


24.07 Union Carbide’s shipments to Canada, for which it needs services 
of more than one motor carrier, do not occur with sufficient regularity to 
justify grant of permanent authority. On these occasions when such need 
arises, appropriate temporary authority may be obtained. MC-87523, Sub 77, 
Frank Cosgrove Transp. Co. Inc. Ext.—Liquid Commodities, .... M. C. C. 

, 11-18-60, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Motor carrier service has definite inherent advantages over rail 
service; nevertheless, record fails to show that need exists for these advan- 
tages. MC-42487, Sub 434, Consolidated Freightways Corp. of Del. Ext.— 
Chemicals to N. Dak., Wyo., Colo. & Nev., 11-18-60, Div. 1 


24.11 Preference or Desire 


24.11 A mere preference for applicant’s proposed service is not suffi- 
cient to justify grant of authority sought, particularly where, as here, there 
is no showing of any material inadequacy in existing services. MC-12733, 
Bessie Borkowicz Passenger Broker App., .... M. C. C. ...., 11-17-60, 
Div. 1. 


24.11 Mere preference is not sufficient basis for grant of authority. 
MC-52858, Sub 81, Convoy Co. Ext.—Automobiles & Trucks via Piggyback 
bet. Points in Calif., 11-30-60, Div. 1. 


To Same Effect: 


MC-112908, Sub 2, Kingsway Transports Lid. Ext.—Niagara Falls, 
NR. Fa.s5s. ee , 12-7-60, Div. 1. 


MC-71067, Sub 7, Ven Gorp Van Service, Inc. Ext.—Several States, 
11-30-60, Div. 1. 


24.11 Mere desire of applicant to perform services or that of support- 
ing shippers to have such services available is insufficient basis upon which 
to predicate grant of authority. MC-C-2156, Zuzich Truck Line, Inc.— 
Investigation & Revocation of Permit, .... M. C. C. , 11-14-60, Div. 1. 


24.18 Use of Existing Carriers 


24.13 Shipper has made no extensive investigation of, and is not too 
familiar with, existing service available, and it has made no reasonable effort 
to use all existing service available. Denied. MO-50132, Sub 71, Central 
& S. Truck Lines, Inc. Com. Car. App., .... M. C. C. , 12-13-60, Div. 1. 

24.13 Until such time as existing carriers’ services are tried, no con- 
clusion is here warranted that such services are inadequate to meet shippers’ 
transportation requirements. MC-52858, Sub 81, Convoy Co, Ext.—Auto- 
mobiles & Trucks via Piggyback bet. Points in Calif., 11-30-60, Div. 1. 

24.13 Until Sportsman has established a traffic pattern of wider scope, 
and has tried protestants’ service, Commission is unable to conclude pro- 
testants are unwilling to meet its transportation requirements. MC-114492, 
Sub 7, Transport Trucking Co. of Texas Ext.—Camping Trailers, 

3 , 12-8-60, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Terminals and relay stations of protestants are not too far 
distant to provide necessary equipment within reasonable time. MO-114091, 


Sub 24, Direct Transport Co. of Ky. Inc. Ext.—Several States, 11-29-60, 
Div. 1. 
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24.14 Although Southern Tank is authorized to serve Cleveland, its 
equipment is based at too great a distance from Pensacola for it to render 
effective service. MO-112520, Sub 35, McKenzie Tank Lines, Inc. Ext.— 
Vegetable Oil, .... M. C. C. ...., 12-8-60, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Supporting shipper should not be deprived of opportunity to 
develop market for fresh meats in Florida, especially where, as shown here, 
definite potential for such market exists. MC-95540, Sub 310, Watkins 
Motor Lines, Inc. Ext.—-Taylorville, Ill. to Fla., .... M.C. C. ...., 11-17-60, 
Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 In cases such as this where applicant knew or should have known 
that it was operating outside of scope of its authority, grant of authority 
based upon such past operations would place premium on illegal activity. 
In circumstances, respondent’s past unauthorized operations are not entitled 
to any weight whatever in determining whether present or future public con- 
venience and necessity require proposed service. Denied. MC-C-2156, 
Zuzich Truck Line, Inc.—TInvestigation & Revocation of Permit, .... M. C. C. 
-.ee, 11-14-60, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.80 Generally 


24.30 It cannot be found on this record that Consolidated’s rates on 
uncrated furniture are so unreasonably high as in effect to constitute embargo 
on traffic. If shippers consider such rates unreasonable, relief is available 
under appropriate provisions of Act. MC-C-2474, O'Neill Transfer Co. Inc., 
Investigation of Operations, .... M. C. C. ...., 12-2-60, Commission. 


24.4 Adequacy of Facilities 
24.40 Generally 


24.40 Few instances of equipment shortage do not constitute fair test 
of availability of service. MC-66344, Sub 16, L. R. Cyrus Ext.—Mo., 
12-8-60, Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 On their outbound traffic shippers require services of carrier 
which can meet their complete needs by furnishing equipment immediately 
on short notice and by providing farm site or store-door deliveries. Protest- 
ants, being regular-route motor common carriers or rail carriers, cannot re- 
spond to this need particularly as to destination points which may be off 
their routes. MC-117568, Tam Fertilizer Carriers, Inc., Cont. Car. App., 
--.. M.C.C. ...., 12-7-60, Commission. 


24.58 Railroad 


24.53 There is need for bulk motor service generally to customers at 
off-rail points and, with respect to chemical fertilizers, directly to farms 
throughout considered area. MC-109689, Sub 79, W. S. Hatch Co. Ext.— 
Dry Chemicals in Bulk, .... M. C. C. ...., 12-1-60, Commission. 


24.55 Motor Truck—Common Carrier 


24.55 Here services of protestants, including those recently authorized, 
have not been tried and found wanting, and no basis appears for finding of 
material inadequacy in transportation service now available to shippers, such 
as would indicate that still additional service is needed. MO-118282, Sub 2, 
Cement Dstbrs. Inc. Ext.—Fertilizer, 11-30-60, Div. 1. 

24.55 There is no evidence of record to show that protestant’s untried 
service is inadequate. In absence of showing that protestant’s service is not 
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responsive to shippers’ requirements, authority duplicative of protestant’s 
will not be granted. MOC-119546, Continental Truck & Towing Co. Com. Car. 
App., 12-7-60, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Supporting shippers complain of delays encountered through use 
of Senn and other existing carriers, but evidence pertaining thereto is too 
general in nature to support conclusion that past service is unsatisfactory. 
MC-109688, Sub 18, Woodrow Everette Ext.—Pallets, .... M. C. C. ...., 
12-14-60, Div. 1. 


24.60 Commission would not be justified in finding that protestant has 
failed to provide adequate service on basis of general allegations that certain 
customers, largely unidentified, are dissatisfied with its service. MC-41255, 
Sub 81, Grubb Motor Lines, Inc. Ext.—Norwood, N. Car., 12-5-60, Div. 1. 

24.60 Shipper determined that KAT’s service is unsatisfactory solely 
on basis of that carrier’s failure to provide prompt pickup in response to 
single peak season call for service in transportation of L.T.L. quantity of 
boats. This instance, however, does not constitute a fair test of KAT’s 
service. In reaching conclusion KAT is able to adequately meet this ship- 
per’s needs if given opportunity, Commission is aware of, but considers 
inconclusive, fact that KAT has not solicited involved traffic. See 69 M. C. C. 
241 (246). MC-106398, Sub 146, National Trailer Convoy, Inc. Ext.—Points 
im Big 2 oc Bee GO. GD. occcg LammanSe, Dev. i. 

24.60 Shipper’s criticisms of service reflected by record at hearing in 
title proceeding, six months later, are too vague and general to indicate that 
there had been any serious inadequacy in its service. MOC-112076, Sub 6, 
L. H. Rasmussen, Ext.—Copper Ore Concentrates, .... M. C. C. 
11-21-60, Div. 1. 


24.65 Semi-Processed Material 


24.62 Two shipments handled by CTL were found to be contaminated. 
On this record, it appears that contamination was caused by foreign matters 
in CTL’s tanks. In view of extremely expensive commodity to be trans- 
ported, Witco, quite understandably, cannot risk further trials. Instances of 
contaminated shipments amply demonstrate CTL’s inabiity to supply reason- 
ably satisfactory bulk service for Witco. MO-118779, Sub 117, York Inter- 
state Trucking, Inc. Ext.—Chicago, Ill., 11-21-60, Div. 1. 


24.68 Necessaries 


24.68 One shipper tried and considers Tompkins’ service to have been 
inadequate on several occasions in transportation of its traffic from Postville 
due to delivery delays thereon. Such occasional delays are not sufficient to 
show any material inadequacy in existing service, particularly where this and 
other shippers have not used and, accordingly, are not in a position to deter- 
mine whether all existing service is inadequate for their reasonable trans- 
portation needs. MOC-107107, Sub 135, Alterman Transport Lines, Inc. 
Ext.—Postville, Iowa, 12-6-60, Div. 1. 

24.68 Considering long period of time such carriers have been serving 
shipper, few isolated complaints regarding their service are insignificant and 


do not constitute basis for grant of authority. MC-114290, Sub 4, Exley Exp. 
Inc. Ext.—Kennewick, Wash., 11-18-60, Div. 1. 


24.7 Single-Line Service 


24.70 Generally 


24.70 Shippers are not entitled to single-line service from and to each 
point of origin and destination, particularly where existing service is shown 
to be available and has not been tried. MO-107107, Sub 185, Alterman 

port Lines, Inc. Ext.—Postville, Iowa, 12-6-60, Div. 1. 
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25. Alternate Routes or Gateways 
25.0 Generally 


25.02 Nature & Extent 


25.02 Even should it be found that a regular route between Champlain 
and Boston might be authorized, this route could not be considered as an 
alternate route to applicant’s present service route as two routes would not 
have both termini in common. However, applicant’s proposal to operate 
through an alternate port of entry in order to render more efficient service 
may be treated as analogous to proposals to eliminate gateways or to operate 
over alternate routes. Thus grant of authority here would be justified if 
tests established in such cases are met. 71 M. C. C. 507. Insofar as authority 
is sought to serve points not now served directly by applicant, of course, this 
*‘quasi-alternate route”’ theory is not applicable. Effect of grant of authority 
to serve such points would be not to increase efficiency of applicant’s opera- 
tions, but to eliminate use of connecting carrier. Thus it would allow ap- 
plicant to perform an entirely new service, which can only be authorized upon 
showing of public need. MO-87523, Sub 77, Frank Cosgrove Transp. Co. Inc. 
Ext.—Liquid Commodities, .... M. C. C. ...., 11-18-60, Div. 1. 


25.07 Requisite Proof 


25.07 In applications for alternate route authority, three concurrent 
tests must be met before authority can be granted solely on basis of operat- 
ing economy and efficiency. They are as follows: (1) Applicant must pres- 
ently operate between termini to be served under appropriate authority over 
practicable and feasible route, (2) applicant must be in actual competition 
with other carriers operating between affected points, transporting substan- 
tial amount of traffic over such route, and (3) competitive situation must 
remain relatively unchanged if authority sought is granted. In applying 
these rules in such proceedings, proposed operations must be compared with 
applicant’s present operations over its authorized service route. MO-75320, 
Sub 92, Campbell Sixty-Six Exp. Inc. Ext.—Alternate Route (La.-Ark.), 

oo Bee G. ©.. cece BEkO-ee, Be i. 


25.07 Applicant has entirely satisfied requirement enunciated in 71 
M. C. C. 93, that is, that operations shown to have been performed over cer- 
tain of its alternate routes could have been performed with equal competitive 
effectiveness entirely over its service routes. Consequently, Commission must 
consider merely whether Commission’s tripartite test for grant of alternate 
route authority has been satisfied here, that is, (1) whether applicant’s 
service routes between involved points are practicable and feasible for con- 
sidered traffic; (2) whether it now is an effective competitor between such 
points and is handling substantial amount of traffic thereover; and (3) 
whether competitive situation will be changed materially by authorization of 
proposed alternate routes, to disadvantage of existing carriers or in such 
manner as to enable applicant to offer new service. MC-42487, Sub 372, 
Consolidated Freightways Corp. of Del. Ext.—Removal of Alternate Route 
Restriction (Iowa-Wyo.), .... M.C.C. ...., 11-16-60, Div. 1. 


25.07 Generally, in alternate-route or gateway applications essential 
facts to be determined are (1) whether applicant is actually engaged in 
transporting substantial volume of traffic between points involved and, in so 
operating, is effectively competing with existing carriers, and (2) whether 
grant of authority sought would enable applicant to institute new service or 
service so different from that presently provided as to improve materially 
applicant’s competitive position to detriment of existing carriers. MO-87523, 
Sub 77, Frank Cosgrove Transp. Co. Inc. Ext.—Liquid Commodities, .... 
M. C. C. ...., 11-18-60, Div. 1. 

25.07 Proposal to operate through alternate port of entry in order to 
render better service may be treated as analogous to proposals to eliminate 
gateways or to operate over alternate routes. Thus, grant of authority here 





FEBRUARY, 1961 635 





could possibly be justified without supporting shippers if tests established in 
such cases are met. 71 M. C. C. 507. Generally, in alternate-route or gate- 
way elimination applications essential facts to be determined are (1) whether 
applicant is actually engaged in transporting substantial volume of traffic 
between points involved and, in so operating, is effectively competing with 
existing carriers, and (2) whether grant of authority sought would enable 
applicant to institute new service or service so different from that presently 
provided as to improve materially applicant’s competitive position to detri- 
ment of existing carriers. MC-112908, Sub 2, Kingsway Transports Ltd. 
Ext.—Niagara Falls, N. Y., .... M. C. C. , 12-7-60, Div. 1. 


25.07 Burden of proving that sitniteditien of operating is through 
gateway is required by public convenience and necessity can be met by show- 
ing (1) that applicant is presently actively transporting substantial volume 
of traffic through its gateway point and is effectively competing with existing 
carriers, and (2) that elimination of such gateway requirements would not 
enable applicant to institute new service so different from that presently 
provided as to materially improve its competitive position to detriment of 
existing carriers. MC-111823, Sub 9, Von Der Ahe Van Lines, Inc. Ext.— 
St. Louis Gateway, 11-16-60, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
Consolidated Freightways Corp. of Del., MC-42487, Sub 423, Alternate Route, 


Dubuque, Iowa, .... M. C. C. , 11-16- 60 (embraced in MC-42487, 
Sub 372). 


25.09 Denied for Failure of Proof 


25.09 Alternate Routes Denied by Div. 1: 
— Sixty-Six Exp. Inc., MC-75320, Sub 92, Alternate Route (La.-Ark.), 
- M.C.C 


, 11-16-60. 


Consolidated sleihiiniiaen Corp. of Del., MC-42487, Sub 381, Alternate Route 
—Casper, Wyo., .... M. C. C. , 11-16-60 (embraced in MC-42487, 
Sub 372). 


Sub 372, Removal of Alternate Route Restriction (Iowa-Wyo.), 
. M. C. C. , 11-16-60. 


25.3 eine Operations 
25.36 Elimination of Gateways 


25.36 Commission will not approve partial grant of authority in gate- 
way elimination case either as to commodities to be transported or as to 
points to be served, in absence of compelling reasons not here present, for to 
do so could lead to discrimination among shippers and would involve a most 
onerous administrative task of considering separately each and every com- 
modity: transported and point served to determine competitive status of an 
applicant. MC-111828, Sub 9, Von Der Ahe Van Lines, Inc. Ext.—St. Louis 
Gateway, 11-16-60, Div. 1. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Grant of authority sought here would, in case of many of appli- 
cant’s operations, greatly reduce applicant’s mileage. For instance, its route 
between Toronto and New York City would be shortened about 270 miles, 
from 730 to 460 miles. This factor, coupled with its admission that a grant 
here would substantially improve its ability to attract or divert traffic from 
services of competitive carriers, leads to conclusion that resulting service 
would be so different from its present service as to improve materially ap- 
Plicant’s competitive position to detriment of existing carriers. Therefore, 
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even if application were considered within framework of alternate-route or 
gateway elimination theory, applicant has not met second test and applica- 
tion must be denied. ven ae Sub 2, Kingsway Transports Ltd. Ext.— 
Niagara Falls, N. Y., .... M. C. C. , 12-7-60, Div. 1. 


25.42 Reduced Transit Time 


25.42 Elimination of substantial transit time would enable applicant 
to compete on a greater equality with protesting motor carriers and to devote 
its great resources in increasing measure to Chicago-Southwestern Area 
traffic market, thereby inevitably diverting traffic from protestants. Denied. 
MC-42487, Sub 372, Consolidated Freightways Corp. of Del. Ext.—Removal 
of Alternate Route Restriction (Iowa-Wyo.), .... M. C. C. , 11-16-60, 
Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Burden of proof with respect to establishing that competitive 
situation will remain unchanged is upon applicant, and it has failed to sus- 
tain that burden. In circumstances application must be denied. MC-75820, 
Sub 92, Campbell Sixty-Six a Inc. Ext.—aAlternate Route (La.-Ark.), . 

: , 11-16-60, Div. 


25.51 Peau Competitive ties 


25.51 Applicant has attempted to justify grant of operating authority 
which would have effect of allowing it to eliminate a gateway. To succeed 
on such a theory applicant is required among other things to establish that 
it is an effective competitor as to substantially all of commodities and be- 
tween all of points within scope of its pertinent outstanding authority, 
Inasmuch as applicant’s considered service has been limited to new furniture, 
Commission must find that it is not an effective competitor on substantially 
all of commodities within its authority. Accordingly, application will be 
denied as it pertains to elimination of this gateway. MC-64994, Subs 28 & 
29, Hennis Frt. Lines, Inc, Ext.—Wis., 11-16-60, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Protestant motor and rail carriers have not participated in this 
outbound traffic in past and thus will not be adversely affected by grant of 
operating authority herein. MC-117568, Tam Fertilizer Carriers, Inc., Cont. 
Car. App., .... M. C. C. , 12-7-60, Commission. 


26.71 Rights of Existing Carriers 


26.71 Minter should be given opportunity to provide any needed 
service on North Carolina Highway 220 before additional authority is 
granted. MC-112661, Sub 8, H. A. Bryant Ext.—Leaksville (N. Car.), 
12-9-60, Div. 1. 


26.71 Subler should be given opportunity to demonstrate its ability 
to handle shippers’ traffic before new competitor is authorized in field. 
MC-115491, Sub 17, Commercial Car. Corp. Ext.—S. Dak., .... M. C. C. 

, 11-25-60, Div. 1. 


26.71 In absence of any evidence of inability of presently authorized 
carriers to handle traffic to certain States, these carriers should have oppor- 
tunity to provide service before additional competitive authority is granted. 
rower Sub 24, Direct Transport Co. of Ky. Inc. Ext.—Several States 
11-29-60, Div. 1. 


26.71 Existing carriers generally should have right to transport all 
traffic they can handle adequately and efficiently in territory they are author- 
ized to serve, without competition of a new operation. MO-119158, Sub 1, 
Walter Garrett Com. Car. App., .... M. C. C. , 12-9-60, Div. 1. 
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26.71 Rights of Existing Carriers (Continued) 
To Same Effect: 


MC-50132, Sub 71, Central & S. Truck Lines, Inc. Com. Car. App., .... 
M.C.C. ..., 12-13-60, Div. 1. 

MC-110988, Sub 61, Kampo Transit, Inc. Ext.—Liquid Acids & Chemi- 
cals to 9 States, 12-13-60, Div. 1. 

26.71 In order to foster a sound transportation system, existing car- 
riers should normally be accorded right to transport all of traffic which they 
can adequately, efficiently and economically handle before authorizing new 
competitor in field. MC-41255, Sub 31, Grubb Motor Lines, Inc. Ext.— 
Norwood, N. Car., 12-5-60, Div. 1. 


26.71 New Carrier should be not introduced in field in competition 
with existing carriers unless and until it is established that available car- 
riers are unable or unwilling to provide necessary service. MC-117394, Sub 
2, H. W. Kerr Ext.—Oconomowoc, Wis., 12-8-60, Div. 1. 


26.71 Existing carriers are entitled to transport within their territories 
all authorized traffic they can handle efficiently and economically before new 
competing service may be authorized therefor. MC-112008, Sub 2, 
way Transports Ltd. Ext.—Niagara Falls, N. Y., .... M.C.C. ...., 12-7-60, 
Div. 1. 

26.71 Existing carriers are not entitled to protection from competing 
service where their service is shown, as here, not to be entirely adequate for 
shipping public’s reasonable transportation needs. MO-26396, Sub 22, Star 
Transfer Co. Ext.—Salt, .... M. C. C. ...., 12-8-60, Div. 1. 


26.71 Existing carriers are entitled to be given reasonable opportunity 
to serve supporting shippers before new service will be authorized. 
MC-112486, Sub 3, Leo Sternweis Ext.—Malt Beverages, 12-13-60, Div. 1. 

26.71 Existing carriers normally should be afforded opportunity to 
transport all of traffic which they can adequately, economically, and 
efficiently handle in territory which they serve before additional competitive 
services will be authorized. MC-C-2156, Zuzich Truck Line, Inc.—Investi- 
gation & Revocation of Permit, .... M. C. C. ...., 11-14-60, Div. 1. 


26.74 Motor Truck Carriers 


26.74 While shippers would, undoubtedly, be convenienced by having 
service of a carrier integrating Salt Lake City operation with future, as yet, 
undetermined “‘piggyback’’ movement to some California points, their con- 
venience must be balanced against unwarranted diversion of existing motor 
carriers’ traffic. MO-52858, Sub 81, Convoy Co. Ext.—Automobiles & Trucks 
via Piggyback bet. Points in Calif., 11-30-60, Div. 1. 


26.74 Existing service is adequate to meet shippers’ expressed needs. 
Until it is shown that this service is lacking in some material respects, no 
competitive service should be authorized. MC-109638, Sub 13, Woodrow 
Everette Ext.—Pallets, .... M. C. C. ...., 12-14-60, Div. 1. 

26.74 Generalized claim of Younger’s equipment shortages after oc- 
casional weekends, even if credited, does no more than to establish extra- 
ordinary carrier failures. In any event, they do not appear to be sufficient 
basis for grant of duplicating authority here which might well have effect 
of diverting traffic from Younger and thereby dislocate its operations in 
Calcasieu County to prejudice of other shippers therein. MC-102567, Sub 
77, E. C. Gibbon Ext.—Calcasieu Parish, La., 11-30-60, Div. 1. 


26.74 Grant of authority will not adversely affect protestant to a 
material degree since evidence shows that approximately 90 percent of 
shipper’s traffic is now being transported in cans for which applicant now 
holds authority and as such is competing with protestant. Moreover, ship- 
per has indicated that it will not divert protestant’s existing traffic if 
authority sought is granted. MOC-111812, Sub 99, Midwest Coast Transport, 
Inc. Ext.—Oil City, Pa., 11-17-60, Div. 1. 
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26.76 Rail Carriers 


26.76 Instant applications, to extent set forth in findings, should be 
granted notwithstanding fact that such action may ultimately result in a 
diversion of some traffic from rail carriers. Compare 81 M. C. C. 29. 
MC-109689, Sub 100, W. S. Hatch Co. Ext.—Bulk Salt, 11-23-60, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Pennsylvania-R. S. Lines—Construction & Operation—Cape May County, 
N. J., F. D. 21312, 12-8-60. 


Texas & N. O. R. Co.—Abandonment, etc. bet. Beaumont & Loeb, Texas, 
F. D. 21195, 11-23-60. 
27.2 Motor Bus Operations 
27.21 Granted 
27.21 Applications for New or Extended Motor Bus Operations 
Granted by Div. 1: 
Bryant, H. A., MC-112661, Sub 3, Leaksville (N. Car.), 12-9-60. 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Kerr, H. W., MC-117394, Sub 2, Oconomowoc, Wis., 12-8-60. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 


Arco Auto Carriers, Inc., MC-52657, Sub 589, Lansdale, Pa., .... M. C. C. 
12-8-60. 


Ayers, H. D. & Lois Maddux, MC-118281, Com. Car. Grandfather App., .... 
M. , 11-17-60. 


Buckingham Frt. chim MC-103435, Sub 88, Salt from Williston, N. Dak., 
s me. ©. S. , 12-8-60 (embraced in MC-26396, Sub 22). 


Capitol Fish Co., MC-118064, Com. Car. Grandfather App., 12-13-60. 


Chester Carriers, Inc., MC-76478, Sub 4, Cecil County, Md. to Montgomery 
County, Pa., .... M. C. C. , 11-30-60. 


Clark Tank Lines Co., MC-115523, Sub 56, Bulk Salt, 11-23-60 (embraced 
in MC-109689, Sub 100). 


Commercial Car. Corp., MC-115491, Sub 17, S. Dak., 
11-25-60. 


Consolidated Freightways Corp. of Del., MC-42487, Sub 434, Chemicals to 
N. Dak., Wyo., Colo. & Nev., 11-18-60. 


Sub 447, Molten Maleic Anhydride, 11-28-60. 
Continental Truck & Towing Co., MC-119546, Com. Car. App., 12-7-60. 
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27.31 Granted (Continued) 
Dealers Transit, Inc., MC-4405, Sub 331, Pa., .... M. C. C. » 12-6-60. 


Direct Transport Co. of Ky., Inc., MC-114091, Sub 24, Several States, 
11-29-60. 


Everette, Woodrow, MC-109638, Sub 13, Pallets, .... M. C. C. 
12-14-60. 

Gould, R. A., Inc., MC-113094, Sub 7, Utah Points, .... M. C. C. ... 
11-21-60 (embraced in MC-112076, Sub 6). 

Grubb Motor Lines, Inc., MC-41255, Sub 31, Norwood, N. Car., 12-5-60. 


Hatch, W. es Co., MC-109689, Sub 79, Dry Chemicals in Bulk, .m  @. 
“a 2-1- 60, Commission. 
“bab 100, Bulk Salt, 11-23-60. 
ee, Peter, MC-112854, Sub 14, Com. Car. App.—Sec. 7(c), 
5 So , 11-28-60. 
mm... Transport Co., MC-105559, Sub 30, Williston, N. Dak., .... M. C. C. 
, 12-8-60, (embraced in MC-26396, Sub 22). 
Mass ‘Prenapert, Inc., MC-58212, Sub 19, Salt from Williston, N. Dak., 
M. C. C. , 12-8- 60 (embraced in MC-26396, Sub 22). 
McKenzie = Lines, Inc., MC-112520, Sub 35, Vegetable Oil, .... M. C. C. 
Midwest Coast Transport, Inc., MC-111812, Sub 99, Oil City, Pa., 11-17-60. 
Millstead Transfer & Stor., MC-37203, Sub 8, Alaska, 11-17-60. 


Newman & Pemberton Corp., MC-102541, Sub 6, Conversion Proceeding, 
> & © , 12-13-60. 


Nolte, M. R. & M. D., MC- 25869, Sub 10, Gypsum Products, 11-30-60. 

R. C. Motor Lines, Inc., MC-75651, Sub 45, Grandfather App., .... M. C. C. 
» 12-9-60. 

Refrigerated Service, Inc., MC-118354, Sub 1, Grandfather App., 11-25-60. 

Reynolds, G. W., MC-119462, Com. Car. App., East St. Louis, Ill., 12-8-60. 


St. Johns Motor Exp. Co., MC-107643, Sub 50, Chemicals to N. Dak., Wyo., 
Colo. & Nev., 11-18-60 (embraced in MC-42487, Sub 434). 


Schwarzkopf, Carl, MC-113402, Sub 1, Grandfather App., 11-21-60. 
Sewell, G. B., MC-118361, Com. Car. Grandfather App., 12-6-60. 


Stillpass Transit Co., Inc., MC-101126, Sub 126, Caustic Soda in Bulk, Dry 
or Liquid, 12-9-60. 


Sub 129, New England 

Sub 130, Southern States 

Sub 131, Columbus, Ohio 

Sub 132, Liquid Toilet Preps. 
Subler Transfer, Inc., MC-117883, Com. Car. Grandfather App., 11-21-60. 
Trover, F. D., MC-118234, Com. Car. Grandfather App., 12-8-60. 


Watkins Motor Lines, Inc., MC-95540, Sub 310, Taylorville, Ill. to Fla., 
M. C. C. , 11-17- 60. 


eeee 


Watson, E. R., MC- "118399, Com. Car. Grandfather App., ....M.C.C....., 
12-8-60. 


York Interstate Trucking, Inc., MC-113779, Sub 117, Chicago, Ill., 11-21-60. 


Zuzich Truck Line, Inc., MC-69752, Sub 16, Conversion Proceeding, .. 
M. C. C. »~ a -14- 60 (embraced in MC-C-2156). 


27.82 Denied 
27.32 Application by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 


Adams Transport, Inc., MC-109518, Sub 10, Fertilizer, 11-30-60 (embraced 
in MC-113282, Sub 2). 
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27.82 Denied (Continued) 
Alterman Transport Lines, Inc., MC-107107, Sub 101, Ala. & La., 
M. C. C. , 11-29-60. 
Sub 135, Postville, lowa, 12-6-60. 
Cement Dstbrs. Inc., MC-113282, Sub 2, Fertilizer, 11-30-60. 


Central & S. Truck Lines, Inc., MC-50132, Sub 71, Com. Car. App., .... 
m. ©. C. , 12-13-60. 


— o. 4 MC- 118261, Com. Car. Grandfather App., .... M.C.C.... 

Commercial Oil Transport, MC-112020, Sub 82, Nebr., 11-30-60. 

Convoy Co., MC-52858, Sub 81, Automobiles & Trucks via Piggyback bet. 
Points in Calif., 11-30-60. 

saeestittin Frank, Transp. Co., Inc., MC-87523, Sub 77, Liquid Commodities, 

. a ©. C. , 11- 18- 60. 

Gre, L. R., MC-66344, "gub 16, Mo., 12-8-60. 

Dahlsten, H. N., MC-115669, Sub 7, Williston, N. Dak., 
12-8-60 (embraced in MC-26396, Sub 22). 

Exley Exp. Inc., MC-114290, Sub 4, Kennewick, Wash., 11-18-60. 


Fischer, E. C., MC-113879, Sub 5, Salt from Williston, N. Dak., 
M. C. C. , 12-8-60 (embraced in MC-26396, Sub 22). 

Garrett, Walter, Mc- 119158, Sub 1, Com. Car. App., .... M.C. Cc. . 
i 0. 


Gibbon, E. C., MC-102567, Sub 77, Calcasieu Parish, La., 11-30-60. 
Hennis Frt. Lines, Inc., MC-64994, Sub 28, Wis., 11-16-60. 
Sub 29, Elimination of Gateway, 11-16-60. 

Herrett Trucking Co. Inc., MC-30092, Sub 8, Grandfather App., 11-18-60. 
Hoffman, ae -117736, Com. Car. Grandfather App., .... M. C. C. 
International Transport, Inc., MC-113855, Sub 40, Salt from Williston, N. 

ls 6000 Be Gh Ge , 12-8-60 (embraced in MC-26396, Sub 22). 
—, oe i MC-112593, Sub 12, Newspapers, Periodicals & Magazines, 


Kampo Transit, Inc., MC-110988, Sub 61, Liquid Acids & Chemicals to 9 
States, 12-13-60. 


Kingsway Transports Ltd., MC-112908, Sub 2, Niagara Falls, N. Y., 
M. C. C. , 12-7- 60. 


McCabe, R. F., MC-78277, Sub 8, New Furniture, 
60 (embraced in MC-C-2474). 


Langdon Truck Lines, Inc., MC-2165, Sub 11, Canned Goods & Preserved 
Foodstuffs, 11-16-60. 


Mollerup Van Lines, A Corp., MC-1931, Sub 4, Alaska, 12-6-60. 


Morgan Drive-Away, Inc., MC-103993, Sub 127, Tenn. Origin Points, 11- 
29-60. 


National Trailer Convoy, Inc., MC-106398, Sub 146, Points in Pa., 
M. C. C. » 11-22-60. 
Sub 131, Tenn. Origin Points, 11-29-60 (embraced in MC-103993, 
Sub 127). 
O’Neill Transfer Co. Inc., MC-111617, Sub 4, New Furniture, .... M. C. C. 
, 12-2-60, Commission (embraced in MC-C-2474). 


Pacific Intermountain Exp. Co., MC-730, Sub 163, Chemicals to N. Dak., 
Wyo., Colo. & Nev., 11-18-60 (embraced in MC-42487, Sub 434). 


Sub 165, Fertilizer, 11-30-60 (embraced in MC-113282, Sub 2). 
Pre-Fab eae Co., MC-107295, Sub 68, Lumber, .... M. C. C. ...., 11- 
30-60. 


ener 





FEBRUARY, 1961 





27.82 Denied (Continued 


Rasmussen, L. H., MC-112076, Sub 6, Copper Ore Concentrates, 
M. C. C. » 11-21-60. 


Star Transfer Co., MC-26396, Sub 22, Salt, .... M.C.C. 


Sternweis, Leo, MC-112486, Sub 3, Malt Beverages, 12-13-60. 


aateancsnt ana Co. of Texas, MC-114492, Sub 7, Camping Trailers, 
» <. e , 12-8-60. 


Van Gorp aan Service, Ses. MC-71067, Sub 7, Several States, 11-30-60. 
Von Der Ahe Van Lines, Inc., MC-111823, Sub 9, St. Louis Gateway, 11- 
16-60. 


—- Truck Line, Inc., MC-69752, Sub 17, Various Commodities, 
» Ss. De » 11-14-60 (embraced in MC- C-2156). 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 
Coast pete Transport Co., MC-117421, Sub 1, Cont. Car. Grandfather 
Bg cscs Ee OH Ge , 11-25-60. 
Glabern Corp., MC-108843, Sub Pip. «166 mae a oe » 12-6-60 (em- 
braced in MC-4405, Sub 331). 
Northeastern-Malden Barrel Co. Inc., MC-117816, Cont. Car. App., 
M. C. C. » 11-29-60. 
Tam Fertilizer Carriers, Inc., MC-117568, .... M. C. C. ...., 12-7-60, 
Commission. 
27.42 Denied 
27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Zuzich Truck Line, Inc., MC-69752, Modification of Permit, .... M. C. C. 
, 11-29-60 (embraced in MC-C-2156). 


27.7 Brokerage 
27.72 Subjected to “Tauck” Tours Restrictions 
27.72 Applications for Brokers’ Licenses Granted, Subject to “Tauck” 
Tours Restrictions by Div. 1: 
Borkowicz, Bessie, Passenger Broker App., MC-12733, 
11-17-60. 
27.78 Denied 


27.73 Applications for Brokers’ Licenses Denied by Div. 1: 
MacDonald, Wm. L., MC-12725, .... M.C.C. ...., 12-6-60 


28. Transfer, Modification or Revocation 


28.3 Revocation 
28.30 Generally 


28.30 By having solicited personally 10 shippers in Providence area, 
defendant has exhibited its willingness to meet needs of public pursuant to its 
certificate under consideration. Moreover, defendant has attracted substan- 
tial volume of traffic from two of these shippers. While it has performed 
transportation of type under consideration for only two shippers, defendant 
cannot be penalized here for failure of other shippers to tender their traffic 
to it after due solicitation. 

Defendants found not shown to have failed to comply with requirements 
of sec. 216(b) of Act and of certificate MC-50380. Complaint dismissed. 
MC-O0-2504, P. B. Mutrie Motor Transp. Inc. v. Lang Stor. & Transfer Inc., 
cooe M. C. C. ...., 12-18-60, Div. 1. 
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28.30 Protestants are advised that their failure to provide reasonably 
adequate service is not in keeping with terms and conditions of their certifi- 
cates, and provides basis for revocation of authority. MC-118779, Sub 117, 
York Interstate Trucking, Inc. Ext.—Chicago, Ill, 11-21-60, Div. 1. 


28.36 Past Unauthorized Operations or Violation of Law 


28.36 No circumstance or factor found in mitigation of respondents’ 
wilful and deliberately unlawful conduct. In circumstances, order will be 
entered requiring respondents to cease and desist from performance of any 
transportation of character found in this report to be beyond scope of their 
certificates. In view of intentional violations which have been shown to have 
been perpetrated, no useful purpose would be served in allowing respondents 
to petition at some future time for vacation of cease and desist order entered 
herein, which should and will remain continuously in force. MO-O-2474, 
O’Neill Transfer Co. Inc., Investigation of Operations, ... 

12-2-60, Commission. 


29. Abandonment 


29.0 Generally 
29.08 Passenger Train Service 


29.03 Upon reconsideration, findings in prior report, 307 I. C. C. 655, 
decided December 29, 1959, that operation of passenger trains Nos. 509 and 
510 between Kansas City, Missouri, and Fort Worth, Texas, is required by 
public convenience and necessity and that continued operation thereof will 
not unduly burden interstate commerce affirmed. F. D. 20748, Chicago, 
R. I. & Pac. R. Co.—Discontinuance of Service bet. Kansas City, Mo. & Fort 
Worth, Texas, .... I. C. C. ...., 11-28-60, Div. 4. 


29.2 When Granted 
29.22 Earnings of Involved Line 


29.22 On record as made, any recomputation of revenue and expense 
figures with view to establishing results of operation over 8-mile segment 
would lead to results that would be speculative and highly inconclusive. 
Compare 271 I. C. C. 171 (185). F. D. 20887, Atchison, T. & S. F. Ry. Co.— 
Abandonment bet. Leavenworth & Hawthorne, Kans., 11-17-60. Div. 4. 

29.22 Effect of discontinuance of trains by particular carrier to extent 
savings were made would merely shift that expense to other trains using 
joint terminal facilities at Kansas City and, accordingly, total burden upon 
interstate and foreign commerce would not be materially lessened. F. D. 
207438, Chicago, R. I. & Pac. R. Co.—Discontinuance of Service bet. Kansas 
City, Mo. & Fort Worth, Texas, .... I. C. C. ...., 11-28-60, Div. 4. 


29.4 Economic Effect 
29.45 Employees 
29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 20887, 


Atchison, T. & S. F. Ry. Co.—Abandonment bet. Leavenworth & Hawthorne, 
Kans., 11-17-60, Div. 4. 


To Same Effect: 


F. D. 21277, Chicago, B. & Q. R. Co. Abandonment bet. Alexis & Gerlaw, 
Ill, 12-8-60, Div. 4. 


F. D. 21198, Chicago, M., St. P. & Pac. R. Co.—Abandonment bet. 
Seymour & Westport, Ind., 11-28-60, Div. 4. 


F. D. 21200, New York, N. H. & H. R. Co.—Abandonment, Winsted, 
Litchfield County, Conn., 11-23-60, Div. 4. 


F. D. 21182, Rutland Ry. Corp.—Abandonment bet. Leicester Jctn. & 
Whiting, Vt., 12-7-60, Div. 4. 


F. D. 21195, Texas & N. O. R. Co.—Abandonment, etc. bet. Beaumont & 
Loeb, Texas, 11-23-60, Div. 4. 
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29.5 Balance of Convenience 
29.50 Generally 
29.50 Adverse effect on these parties considered, record as a whole 
demonstrates that line is suffering continued financial losses, that these 
losses are likely to increase, that abandonment will not impair essential trans- 
portation service, and that retention of line would constitute undue and un- 
necessary burden on interstate commerce. Compare 239 I. C. C. 783. F. D. 


20887, Atchison, T. & S. F. Ry. Co.—Abandonment bet. Leavenworth & Haw- 
thorne, Kans., 11-17-60, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 
29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Atchison, T. & S. F. Ry. Co., F. D. 20887, bet. Leavenworth & Hawthorne, 
Kans., 11-17-60. 


Chicago, B. & Q. R. Co., F. D. 21277, bet. Alexis and Gerlaw, IIl., approx. 
6.14 miles (Warren County), 12-8-60. 


Chicago, M., St. P. & Pac. R. Co., F. D. 21198, bet. Seymour & Westport, Ind., 
approx. 25.7 miles, 11-28-60. 


Duluth, S. S. & A. R. Co.—Merger—Minneapolis, St. P. & S. S. M. R. Co. & 
Wis. C. R. Co.; Issuance of Securities, etc., F. D. 21108 (Por., Chippewa 
County, Mich.), .... I. C. C. ...., 11-30-60. 


New York, N. H. & H. R. Co., F. D. 21200, (Por.) Winsted, Litchfield County, 
Conn., 11-23-60. 


Rutland Ry. Corp., F. D. 21182, bet. Leicester Jctn. & Whiting, Vt., approx. 
3 miles (Addison County), 12-7-60. 


St. Louis & T. R. Co., F. D. 21279, Entire Line (Mo.), approx. 5 miles (Lin- 
coln County), 12-7-60. 


Tallulah Falls Ry. Co. Receiver, F. D. 20781, Entire Line (Ga.-N. Car.) 
(Habersham & Rabun Counties, Ga. & Macon County, N. Car.), 11-17-60. 


Texas & N. O. R. Co., bet. Beaumont & Loeb, Texas (Jefferson & Hardin 
Counties), F. D. 21195, 11-23-60. 


29.92 Denied 


29.92 Applications by Railroads for Certificates Authorizing Abandon- 
ment Denied by Div. 4: 


Tallulah Falls Ry. Co., F. D. 9849, 11-17-60 (embraced in F. D. 20781). 
3. FINANCE 


31. Jurisdiction 
31.0 Generally 


31.0 Generally 


31.0 Sale of shares of stock by petitioner’s stockholders is matter over 
which Commission has no jurisdiction. 295 I. C. C. 230. F. D. 21112, 
Navajo Frt. Limes, Inc. Stock, .... M. C. C. ...., 11-25-60, Div. 1. 


31.1 Carriers Subject 
31.10 Generally 
31.10 Applicant, a water carrier, controls Commercial Carriers, a 
motor carrier, and issuance of its securities is therefore subject to sec. 214 


of Act. See 307 I. C. C. 234. F. D. 21184, American Com. Barge Line Co. 
Stock, .... I. C. C. ...., 11-23-60, Div. 4. 
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31.2 Nonnegotiable Obligations 


31.20 Generally 


31.20 In recognition of Commission’s obligation to general public, on 
basis of Steffke’s present financial condition and circumstances under which 
they are to be issued, notes should not be negotiable. Findings so con- 
ditioned. If, on basis of changed conditions, Steffke is later able to make a 
showing which will warrant replacement of notes now proposed with notes 
which are negotiable, it may seek appropriate authority. Compare 35 M.C.C. 
119, 126. MO-F-7185, Spector Frt. System, Inc.—Control—Steffke Frt. Co., 

, 11-28-60, Div. 4. 


31.23 Stock Purchase Warrants 


31.23 Upon reconsideration, report and order of October 14, 1960, 
modified so as to provide (a) that the condition imposed therein, providing 
that the rights to exercise the stock purchase warrants shall expire not more 
than 5 years from date of issue, be changed so that such rights shall expire 
on August 1, 1974; and (b) that the 80,000 shares of common stock of the 
par value of $2.50 each heretofore authorized to be issued and sold by Con- 
solidated Freightways, Inc., for not less than $20.70 a share, shall be sold 
for not less than $17.75 a share pursuant to the warrant agreement. Juris- 
diction reserved in respect to the issuance of additional shares of stock. F. D. 
21201, Consolidated Freightways Corp. of Del. Bonds, Consolidated Freight- 
ways, Inc. Steck, .... 2. C. GC. » 11-25-60, Div. 4. 


31.3 Securities Subject to Authorization 
31.380 Generally 


31.30 Assumption by American Barge of obligation and liability with 
respect to securities is subject to prior Commission approval under sec. 214 
by reason of fact that applicant water carrier controls Commercial Carriers, 
a motor carrier. See 307 I. C. C. 234. F. D. 20759, American Com. Barge 
Line Co.—Merger—Com. Barge Lines, Inc., 11-17-60, Div. 4. 


31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 

31.40 Guaranty of $5,000,000 loan authorized. F. D. 21800, Lehigh 
Valley R. Co. Loan Guaranty, 12-7-60, Div. 4. 

31.40 Application of New York, New Haven and Hartford Railroad 
Company for loan guaranty under part V approved and authorized in part. 
Action on remaining portion of application deferred. Prior report 312 I. C. C. 

F. D. 21299, New York, N. H. & H. R. Co. Loan Guaranty, .... 
, 12-2-60, Commission. 

31.40 Modification of bank participation agreement approved. F. D. 

21299, New York, N. H. & H. R. Co. Loan Guaranty, 11-28-60, Commission. 


31.40 Supplemental order dated September 21, 1960 modified. F. D. 
21121, Norfolk S. Ry. Co. Loan Guaranty, 12-13-60, Div. 4. 


32. Security Issues 
32.0 Generally 
82.0 Generally 


32.0 Securities of motor carriers which contain speculative features 
will not foster investor confidence or generally result in benefit to industry. 
F. D. 21112, Navajo Frt. Lines, Inc. Stock, .... M. C. C. » 11-25-60, 
Div. 1. 
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32.3 Shares of Capital Stock 
82.38 Voting 


$2.33 Holders of applicant’s preferred stock are not entitled to voting 
rights. Considering large portion of capitalization which is represented by 
this class of stock, proposed exchange and issuance of additional preferred 
stock shares upon such terms would not be in public interest. Accordingly, 
authorization herein granted is on express condition that before issuing any 
of stock herein authorized, applicant shall take steps appropriate under laws 
of New Jersey to vest in holders of its preferred stock right, voting separately 
as a class, to elect a majority of members of its board of directors if there 
is default in payment of dividends on its preferred stock for any 2 years, 
whether consecutive or not, such right to continue until all default in pay- 
ment of such dividends is cured. F. D. 21298, Arrow Car. Corp. Stock, 
11-29-60, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
83.01 Guaranty of Subsidiary’s Obligation 


$3.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


American Com. Barge Line Co.—Merger—Com. Barge Lines, Inc., F. D. 
20759, 11-17-60. 


Johnson Motor Lines, Inc. Assumption of Obligation & Liability, 12-8-60. 


33.1 Acquisition of Equipment 
83.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Illinois C. R. Co., F. D. 21345, 11-30-60. 
Louisville & N. R. Co., F. D. 21377, 12-19-60. 
83.18 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 4: 


Transcontinental Bus System, Inc., F. D. 21281, 12-1-60. 


33.4 Refinancing 


33.40 Generally 


33.40 Authority granted to issue not exceeding 2,691 shares of $100- 
par-value 5-percent preferred stock, in exchange for 598 shares of applicant’s 
outstanding common stock of par value of $50 each. Condition prescribed. 
F. D. 21298, Arrow Car. Corp. Stock, 11-29-60, Div. 4. 


33.41 Current Obligations 


33.41 Railroad Issues to Fund Current Obligations or Advances Au- 
thorized by Div. 4: 


Atlantic C. L. R. Co. Securities, F. D. 21367, 12-8-60. 
33.43 Railroad 
33.43 Order dated 12-15-59 modified. F. D. 20896, Chicago & E. I. R. 
Co. Stock, 12-16-60, Div. 4. 
33.5 Issues Incident to Unification 
83.51 Railroad 
33.51 Issue of Securities in connection with Financing of Stock Con- 


trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4: 
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33.51 Railroad (Continued) 


Duluth, S. S. & A. R. Co.—Merger—Minneapolis, St. P. & S. S. M. R. Co. & 
Wis. C. R. Co.; Issuance of Securities, etc., F. D. 21108, .... I. C. C. 
«see, 11-30-60. 


33.52 Motor Bus—Authorized 


33.52 Issue of Securities Incident to Unification, Merger or Integration 
of Motor Bus Operations Authorized by Div. 4: 


American Buslines, Inc.—Control—Midwest Buslines, Inc., MC-F-7545, 
11-25-60. 


American Buslines, Inc.—Stock, F. D. 21138, 11-25-60 (embraced in MC- 
F-75465). 


33.53 Motor Truck—dAuthorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 4: 


Central Wis. Motor Transport Co.—Control & Merger—Harwood Trucking 
Inc., MC-F-7106, Central Wis. Motor Transport Co., F. D. 20713, 11-18- 
60, (Order dated 7-20-60 modified). 


Garrett Freightlines, Inc.—Control & Merger—Northwest Frt. Lines, Inc. & 
Flathead Transp. Co., MC-F-7195, 12-19-60 (embraced in MC-F-7152). 


Garrett Freightlines, Inc.—Stock, F. D. 20643, 12-19-60 (embraced in MC- 
F-7152). 
33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Issuance of stock under stock option plan limited to 10 years. 
See views stated in F. D. 21140 dated 9-30-60. F. D. 21184, American Com. 
Barge Line Co. Stock, .... I. C. C. ...., 11-23-60, Div. 4. 


33.9 Stock Dividends or Splits 
33.98 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend or 
Split Authorized by Div. 4: 


Navajo Frt. Lines, Inc. Stock, F. D. 21112, .... M. C. C. ...., 11-25-60. 
34. Alteration of Securities 
34.3 Maturities 


34.30 Generally 


34.30 Extension of date of maturity of promissory note authorized. 
F. D. 18752, Ilinois-M. T. Ry. Co.—Pur. etc., 11-29-60, Commission. 


34.5 Debt Indenture 
34.50 Generally 


34.50 Order modified and supplemented to authorize modification of 
bonds and indenture. F. D. 20207, Chicago R. & I. R. Co. Bonds, etc., 
12-7-60, Div. 4. 


37. Accounts 
37.1 Assets 


87.10 Generally 


37.10 Modifications in accounts relating to reserve funds and other 
matters effective December 30, 1960 ordered. No. $2451, Uniform System of 
Accts. for Maritime Carriers, 12-13-60, Div. 2. 
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4. SERVICE & OPERATIONS 
42. Terminal 


42.0 Generally 
42.0 Generally 


42.0 Act does not define term terminal area, and no precise formula 
for uniform application on railroads has been devised for determining such 
area. Each situation must be considered in light of its own particular facts. 
Tariff provisions extending defendant’s terminal area at Oklahoma City, Okla. 
to include Tinker Air Force Base, Okla., in handling of L.C.L. and T.O.F.C. 
freight, found not shown to be unlawful. Complaint dismissed. See 299 
I. C. C. 347 and 302 I. C. C. 577. No. 83322, Oklahoma City-Ada-Atoka 
Ry. Co. v. Chicago, R. I. & Pac. Ry. Co., .... I. C. C. ...., 12-15-60, Div. 2. 


42.5 Switching 


42.52 Carrier’s Duty 


42.52 Defendant found obligated to perform switching services within 
complainant’s plant at Kohler, Wisconsin, at linehaul rates, and specified 
allowance in lieu thereof found not to exceed just and reasonable amount. 
Failure of defendant to perform such service while charging rates including 
such services found to have been unjust and unreasonable. Reparation 
awarded, and investigation in Ex Parte No. 104 discontinued. No. 32338, 
Kohler Co. v. Chicago & N. W. Ry. Co., .... I. C. C. ...., 11-29-60, Div. 3. 


45. Allowances 


45.1 Terminal 
45.12 Switching 


45.12 While certain trackage used in these switching operations was 
within plant area, and while legal title to some of that trackage was in North 
Western, nevertheless construction cost of all such trackage, as well as 
cost of maintenance thereof, was borne by complainant. Thus, circumstances 
here differ materially from those in 302 I. C. C. 5, and there is no indication 
that stipulation, amended as indicated below if carried into effect, would 
result in any violation of law. Compare 310 I. C. C. 297, 300. No. 32338, 
Kohler Co. v. Chicago & N. W. Ry. Co., .... I. C. C. ...., 11-29-60, Div. 3. 


46. Safety 


46.1 Safety Appliances 
46.11 Car Brakes 
46.11 Ordered, that effective date of order of 9-21-45, as amended, 
insofar as it applies to noninterchange cars being used by New York Central 
in emergency and maintenance service, be extended until 12-31-62, on 
condition that such unequipped cars are operated in trains of not exceeding 


50 cars and at speeds not exceeding 40 miles per hour. No. 13528, New 
York C. R. Co., 12-1-60, Div. 3. 


To Same Effect: 
No. 13528, Pittsburgh & L. E. R. Co., 12-1-60, Div. 3. 


46.2 Inspection & Testing 
46.20 Generally 


46.20 Petition for Limited Relief from Provisions of sec. 212(d) 
granted. Ex Parte 174, Pennsylvania R. Co., 12-1-60, Div. 3. 
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46.3 Block Signals 


46.30 Generally 


46.30 In Matter of Application for Approval of Rules, Standards and 
Instructions for Installation, Inspection, Maintenance & Repair of Automatic 
Block Signal Systems, Interlocking, Traffic Control Systems, Automatic 
Train Stop, Train Control & Cab Signal Systems & Other Similar Appliances, 
Methods & Systems, as Amended: 

Chicago, B. & Q. R. Co., Union Pac. R. Co. RS&I-Ap. 866, Ex Parte 171, 
oem Me Wr Ete cccce, BOTT ee, Be oe 

46.30 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Southern Pac. Co. BS-Ap. 14627, No. 28000, Sub 212, .... 1. C. C. 

11-22-60, Div. 3. 


46.32 Automatic 


46.32 Petition for modification of automatic block signal system 
between Glencoe, and Baltimore, Maryland, granted on condition. No. 
13413, Pennsylvania R. Co. 11-29-60, Div. 3. 


46.4 Interlockers 
46.40 Generally 


46.40 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block Signal Systems, Interlocking, 
Traffic Control Systems, Automatic Train Stop, Train Control & Cab Signal 
Systems & Other Similar Appliances, Methods & Systems: 


Sought relief from requirements of Section 136.410 of Rules, Standards 
and Instructions to extent that it be not required to electrically lock 4 
hand-operated main track switches in traffic-control system territory, one 
each at survey stations 3356+62, 3371+ 49, 3372+98 and 3376+53, all 
in connection with proposed installation of traffic-control system on single 
main track between Coynes and Walker, Illinois, on Joliet Division granted 
Ex Parte 171, Elgin, J. & E. Ry Co. RS&I-Ap. 870, 11-23-60, Div. 3. 


Upon further hearing, for relief from requirements of Section 136.410 
of Commission order entered 6-29-50, conditionally granted. Ex Parte 
171, New York, N. H. & H. R. Co. RS&I-Ap. 816, .... I. C. C. ...., 11-22-60, 
Div. 3. 


On 6-20-60, sought relief from requirements of Section 136.410 of 
Commission’s Rules, Standards and Instructions prescribed in order dated 
6-29-50, to extent that it not be required to electrically lock 2 hand-operated 
main track switches in traffic control system territory at connection of 
double-end industrial track, 2512 feet in length, with main track of Miami 
Sub-Division of North Florida Division, at Mile Posts 812.59 and 813.14, 
Polk City, Florida, granted. Ex Parte 171, Seaboard A. L. R. Co. RS&I-Ap. 
892, 11-23-60, Div. 3. 

On 8-15-60, sought relief from requirements of Section 136.410 of 
Commission’s Rules, Standards and Instructions prescribed in order dated 
6-29-50, to extent that it not be required to electrically lock a hand-operated 
main track switch in traffic control system territory at connection of in- 
dustrial spur track, 400 feet in length, with main track of Miami Sub- 
Division of North Florida Division, at Mile Post 1029.17, Opa Locka, 
Florida, granted. Ex Parte 171, Seaboard A. L. R. Co. RS&I-Ap. 912, 
11-23-60, Div. 3. 

On 6-15-60, sought relief from requirements of Section 136.410 of 
Commission’s Rules, Standards and Instructions prescribed in order dated 
6-29-50, to extent that it not be required to electrically lock 2 hand-operated 
main track switches in traffic control system territory at connection of 
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double-end industrial spur track, 1515 feet in length, with main track of 
Baldwin Sub-Division of North Florida Division, at Mile Post 643.98 and 
644.35, Whitehouse, Florida, granted. Ex Parte 171, Seaboard A. L. R. 
Co. RS&I-Ap. 918, 11-23-60, Div. 3. 


5. RATE STRUCTURE 
52. Freight Classification 
52.0 Generally 
52.09 Classification Exceptions 


52.09 Where practicable, commodity descriptions in exceptions to 
classification should conform to descriptions appearing in classification. 
See 43 M. C. C. 323, 327, 328. I & S M-18629, Aircraft & Automobile 
Glass—Middle Atlantic Terr., .... I. C. C. , 11-29-60, Div. 3. 


53. Rate Adjustments 
53.1 Mileage Scales 


58.10 Generally 


53.10 While some of assailed rates reflect wider variation from uni- 
form relationship to corresponding 28300 first-class rates than those applic- 
able on great bulk of traffic of complainant’s members, such variations are 
likewise found in rates from other origins to destination areas to which 
this traffic moves. This is so because gradation in class rates is not neces- 
sarily appropriate for commodity rates which reflect circumstances and 
conditions peculiar to traffic in watermelons. No. 33090, Watermelon 
Growers & Dstbrs. Assn. v. Pa. R. Co., .... I. C. C. , 11-21-60, Div. 2. 


53.3 Class Rates 
53.30 Generally 


53.30 Effect of proposed schedules is to establish any-quantity excep- 
tions ratings which are higher than basis provided in classification for both 
L.T.L. and truckload shipments. Such ratings require special justification. 
303 I. C. C. 758, 759. I & S M-18629, Aircraft & Automobile Glass—Middle 
Atlantic Terr., .... I. C. C. , 11-29-60, Div. 3. 


53.4 Commodity Rates 
53.40 Generally 


53.40 Watermelons have long moved generally on commodity rates 
such as those here under consideration, and penalty provision under attack 
was established for purpose of avoiding excessive damage to such melons 
if loaded lengthwise, and of compensating carriers for such excessive damage 
where shippers insist on using that method of loading. In these unusual 
circumstances, ordinary rule that classification basis represents highest 
charge which may be applied to any commodity has no epee R No. 33090, 
Watermelon Growers & Dstbrs. Assn. v. Pa. R. Co., » ah De eee 85 
11-21-60, Div. 2. 


53.8 Valuation Rates 
53.82 . Released Rates 


53.82 Authority conferred in sec. 20(11) of Act is expressly to limit 
recovery, and where circumstances and conditions surrounding transporta- 
tion of particular traffic are found to so warrant, Commission may attach 


appropriate conditions to use of released value in measuring partial loss or 
damage. 
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58.82 Released Rates (Continued) 


Found that released-value ratings authorized in RR. Orders MC-439 and 
1185, as amended, for application on certain metals, alloys, and related 
articles, may not be made subject to a partial-recovery clause. Said orders 
modified accordingly, and proceedings discontinued. RR-Ap. MC-687, 
Metals or Metal Alloys, .... I. C. C. ...., 11-18-60, Div. 2. 

53.82 Ordered that order entered May 11, 1960 in RR-Ap. MC-712, 
as amended, be rescinded. 


Further ordered that, subject to conditions, motor common carriers 
and freight forwarders who are now, or who may hereafter become, parties 
to tariffs, amendments to said tariffs, reissues thereof, or amendments to 
such reissues, issued by New England Motor Rate Bureau, Inc., Agent, or 
its duly accredited successors, are authorized to establish and maintain a 
classification rating of fifth class, and an exceptions rating reflecting 90 
percent of fifth class, and minimum charges per shipment, for transportation 
in interstate or foreign commerce of acids, chemicals, drugs, medicines, 
toilet preparations, and other articles as described in application, as amended, 
said ratings and rates applicable thereunder and minimum charges per 
shipment to apply only when value of property as declared by shipper in 
writing, or agreed upon in writing as released value thereof, does not 
exceed 50 cents per pound. RR.-Order MC-463, New Eng. Mtr. Rate Bur. 


Inc., Agent for Authority to Establish & Maintain R. Rates, etc., 11-23-60, 
Div. 2. 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 
54.10 Generally 


54.10 Because of lack of Commission jurisdiction over water carriers 
operating between continental States and Hawaii, Commission is without 
authority to approve establishment of through routes and joint rates between 
such water carriers and motor carriers operating in Hawaii or on mainland. 
(Federal Maritime Board has jurisdiction over such water-borne traffic). 
Ex Parte MC-59, Motor Car. Operation in State of Hawaii, .... M. C. C 

.., 12-5-60, Commission. 


54.2 Establishment 
54.21 Voluntary 


54.21 Defendants have not established either ‘‘a reasonable through 
route,” or ‘“‘a reasonable joint rate.’’ Section 216(c) of Act. Maintenance 
of through routes and joint rates with carrier operating within U. S. which 
is unlawfully engaged in transportation without authority cannot be con- 
sidered a ‘“‘reasonable practice.’”” Commission should not permit maintenance 
in its tariff files of joint rates by defendants for considered transportation, 
when Fess, one party to such joint rates, has no authority to perform his 
segment of transportation service within U. S. thereby held out to public. 
MC-C-2450, Consolidated Truck Lines Ltd. v. Graydon Fess & Wittmeyer 
Trucking Co., Inc., .... M. C. C. ...., 11-10-60, Commission. 


55. Competitive Ratemaking 
55.7 Private Carrier Competition 


55.70 Generally 


55.70 Proposed rate appears to be necessary to prevent diversion of 
this traffic to private carriage. I & S M-13659, Plastics—Pa. to Hopetown, 
Ohio, .... I. 0. C. ...., 12-14-60, Div. 3. 


Newark 
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55.8 Compensativeness 
55.81 Burden of Showing 


55.81 Respondent has burden of showing that proposed rates are 
just and reasonable. Mimimum requirement is affirmative showing that 
rates are reasonably compensatory. I & S M-13236, Malt Beverages from 
Newark, N. J. to Dil., Ind. & Ohio, .... I. C. C. , 11-21-60, Div. 2. 


55.81 Proponent of changed rates has burden of proving that they are 
just and reasonable, and this requires positive showing that they are 
reasonably compensatory. I & S M-13384, Miscellaneous Commodities— 
Ill. & Ind. to Ohio & Pa., .... I. C. C. ...., 11-21-60, Div. 2. 


55.81 While it is clear that respondent needs additional traffic to 
balance its operations, record would not support finding that proposed rate 
is justified. In proceeding of this nature, respondent must prove, as mini- 
mum requirement, that rate which it seeks to establish would be compen- 
satory. This it has failed to do. I & S M-13490, Printed Matter—Pa. to 
Chicago, IIL, .... I. C. C. , 12-5-60, Div. 3. 


55.83 Motor Carrier Rates 


55.83 Here, respondents are merely reducing their rate to same level 
as that maintained from Little Rock to Milwaukee, approximately 9 miles 
from Brookfield. Other points within about 10 miles of Milwaukee are ac- 
corded Milwaukee rate on this traffic. Proposed rate appears to be necessary 
if respondents are to attract any of this traffic, and it would be compensatory. 
1 & S M-13682, Lumber & Forest Products—Little Rock, Ark. to Brookfield, 
Wels, 200s Bo We , 12-14-60, Div. 3. 


55.83 Expenses shown total $184.54, which is $66.26 less than mini- 
mum revenue of $250.80 under proposed rate. Difference of $66.26 between 
minimum truckload yield under proposed rate and total cost shown by 
respondent is more than sufficient to cover omitted costs. I & S M-13659, 
Plastics—Pa. to Hopetown, Ohio, .... I. C. C. , 12-14-60, Div. 3. 

55.83 Margin between cost determined and revenue under proposed 
charge is enough to cover any variation in cost which may reasonably be 
expected. Evidence is convincing that proposed charge is compensatory. 
I & S M-13585, Stop-Off Charges—Iron & Steel Articles, .... I. C. C. 
12-19-60, Div. 3. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 In number of cases Commission has ordered respondents to 
cancel rates covering service which was not authorized to be performed. 
53 M. C. C. 769, 778; 54 M. C. C. 465, 469; 61 M. C. C. 48, 50; 66 M. C. C. 
136, 138; 79 M. C. C. 335, 357-59; 302 I. C. C. 71, 72. Commission’s power, 
under sec. 217(a), to strike tariffs for joint rates not properly on file has 
been sustained in court proceedings, 30 F. Supp. 968, 973-74, affirmed, 
309 U. S. 638. Section 204(a)(6) justified issuance of an order requiring 
cancellation of these joint rates now on file for Fess and Wittmeyer. 
Compare 62 M. C. C. 300, 304; 54 M. C. C. 389, 400. MOC-C-2450, Consoli- 
dated Truck Lines Ltd. v. Graydon Fess & Wittmeyer Trucking Co. Inc., 

, 11-10-60, Commission. 


57.2 Form, Contents & Style 
57.20 Generally 


57.20 It is not failure to attract traffic under a particular tariff, or 
inclination to publish a specific tariff responsive to traffic, which are deter- 
minative as to a carrier’s compliance with sec. 216(b) of Act. Clearly other 
factors are controlling. MC-C-2504, P. B. Mutrie Motor Transp. Inc. v. 
Lang Stor. & Transfer Inc., .... M. C. C. ...., 12-13-60, Div. 1. 
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57.4 Binding Force 


57.40 Generally 


57.40 Freight forwarder may pass on to shippers some of benefits that 
it may receive from entering into sec. 409 contracts. However, that section 
does not free such a carrier from requirements of sec. 405(a) and (c) of 
Act, which require it to publish, file, collect, and receive rates and charges 
no greater, less, or different than those lawfully on file and in effect in its 
tariffs. No. 32826, Clipper Carloading Co. Inc. v. Western Frt. 
re a 8 , 11-29-60, Commission. 

57. 40 Terms of tariff are binding on ues ve earriers alike. 
No. 33180, Herst-Allen Co. v. Dorn Transfer Co., « Be oe oe , 12-2-60, 
Div. 2. 


58. Charges 


58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Where a transportation service has been rendered without tariff 
authority, Commission may determine a just and reasonable charge therefor. 


In absence of tariff charges on freight, all kinds, in multiple-car ship- 
ments from points in Massachusetts and Rhode Island to Chicago, East St. 
Louis, Illinois, and St. Louis, Missouri, with split deliveries, just and reason- 
able charges determined, and proceeding discontinued. No. 338222, Manu- 
facturers Shippers Cooperative Assn. v. Erie R. Co., .... I. C. C. ...., 
11-29-60, Div. 3. 


58.00 In situations such as those here presented, determination of 
applicable rates cannot be made without preliminary determination of char- 
acter of article or articles shipped. Such issues fall initially within juris- 
diction of Commission. See 352 U. S. 59, and 234 U. S. 138. No. 33808, 
Petition of Northern Pac. Ry. Co. for Declaratory Order, .... I. C. 

12-5-60, Div. 2. 


58.06 Vehicle v. Less-Vehicle Load 


58.06 Rule 11 provides method of determining charge for a package 
containing differently rated articles. This rule refers to a package, not a 
shipment. So far as appears, at time these shipments moved there was no 
tariff provision which provided for determination of rating on mixed L.T.L. 
shipments. Thus, applicable rating on this traffic must be determined for 
each carton of mixed merchandise without reference to volume or density 
of other cartons in shipment. No. 33180, Herst-Allen Co. v. Dorn Transfer 
Ga ies BOGE , 12-2-60, Div. 2. 


58.1 Description of Articles 
58.10 Generally 


58.10 Merely because cartons of mixed articles were billed as “‘syn- 
thetic resin articles” or as “plastic articles” does not establish that they 
may properly be rated as plastic articles, n.o.i. It may be that other more 
specific descriptions of plastic articles in classification were applicable. 
No. 83180, Herst-Allen Co. v. Dorn Transfer Co., .... I. C. C. , 12-2-60, 
Div. 2. 


58.2 Weight of Shipment 
58.20 Generally 


58.20 Provisions of Rule 12.5, as indicated by its caption, deals with 
articles subject to individual minimum weights and has no application in 
connection with ratings based on density. Moreover, rule does not permit 
use of average weights; weight of each package must be used. No. $8180, 
Herst-Allen Co. v. Dorn Transfer Co., .... I. C. C. , 12-2-60, Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.3 Conformity with Fourth-Section Principles 
60.32 Terminal v. Intermediate Rate—Motor 


60.32 With respect to motor-carrier rates, it is of course well estab- 
lished that motor-carrier rates to intermediate points which exceed corre- 
sponding rates to more distant points over same routes are prima facie 
unreasonable. However, such showing may be rebutted by evidence estab- 
lishing that rate differences are warranted by differences in competitive 
conditions. No. 32012, Class Rates, Chicago, Ill. to Texas, . I. C. C. 
11-17-60, Commission. 


60.37 Terminal v. Intermediate Rates—Freight Forwarder 


60.37 Giving due consideration to inherent nature of freight forward- 
ing which, among other things, is required by sec. 406(d) of Act, Commis- 
sion may not condemn rates maintained by freight forwarders merely be- 
cause they are lower at break-bulk points than at non-break-bulk points 
which are geographically intermediate over lines of underlying carriers. 
No. 82012, Class Rates, Chicago, Ill. to Texas, .... I. C. C. , 11-17-60, 
Commission. 


60.4 Reasonableness of Combination of Local Rates 
60.44 Comparison With Single Factor Rate 


60.44 Where reparation is not claimed, one factor of a through rate 
may be assailed independently of other factor or factors, or even of through 
rate itself, but this does not mean that Commission may not consider through 
charge. 243 I. C. C. 309, 312. No. 32826, Clipper Oarloading Co. Inc. v. 
Western Frt. Assn., .... I. C. C. » 11-29-60, Commission. 


62. Rate Comparisons 
62.0 Generally 


62.01 Standards of Reasonableness 


62.01 Complainant compares assailed rates with those subject to same 
or higher minima, which apply also on lettuce, carrots, and cauliflower, from 
far western origins to transcontinental destinations. As no movement of 
watermelons is shown under such rates and transportation characteristics 
of other commodities are not disclosed, these comparisons do not afford an 
acceptable standard of reasonable maximum rates on melons from Southeast. 
No. 38090, Watermelon Growers & Dstbrs. Assn. v. Pa. R. Co., .... I. C. C. 

, 11-21-60, Div. 2. 


62.01 Proposed rates are compared with rate of 26 cents, including 
6-cent increase, minimum 50,000 pounds, on wool from Boston to Barre 
Plains, Massachusetts, 107 miles. There is no indication that this rate may 
appropriately be used as standard with which to measure reasonableness of 
proposed rates. I & S 7365, Wool—Bet. Boston & Points in Mass., .... 
1, © & , 12-8-60, Div. 2. 


62.03 Similar Transportation Characteristics 


62.03 Under proposal users of these wharfage facilities would pay 
same as is now paid at Corpus Christi and less than at Brownsville. How- 
ever, no comparisons of costs or volume of traffic, or other probative evi- 
dence, were submitted to show that charges at these points may appropri- 
ately be used as measure of reasonableness of those here sought. I & S 7337, 
Petroleum & Products—Wharfage Charges at Texas City, Texas, .... I. C. C. 

, 11-17-60, Div. 2. 
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62.04 Normalcy of Compared Rates 


62.04 Comparison of assailed rates to Chicago, Pittsburgh, Pennsyl- 
vania, and New York City, each of which closely approximates 30 percent 
of first class, with lower truck-competitive rates on citrus fruits from and 
to same points, is of slight probative value. No. 38090, Watermelon Growers 
& Dstbrs. Assn. v. Pa. R. Co., .... 1. C. C. , 11-21-60, Div. 2. 


63. Value of Service 


63.0 Generally 
63.01 Standards of Reasonableness 


63.01 Loss and damage for which carriers are liable is substantially 
greater when long watermelons are loaded lengthwise than when they are 
loaded crosswise, and reasonable charge may be made in addition to normal 
rates, based on greater liability assumed on nonconforming loads. No. 33090, 
Watermelon Growers & Dstbrs. Assn. v. Pa. R. Co., .... I. C. CG. ...., 
11-21-60, Div. 2. 


63.04 Traffic Movement 


63.04 Fact that rail traffic of protestant shippers has declined in 
recent years is no justification for increasing wharfage charges. I & S 
7337, Petroleum & Products—Wharfage Charges at Texas City, Texas, 

» Ne , 11-17-60, Div. 2. 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Where no single-factor rate for through movement has been 
established, statute does not require each component to be compensatory 
so long as total charge is just and reasonable. 216 I. C. C. 661, 666. 
No. 32326, Clipper Carloading Co. Inc. v. Western Frt. Assn., .... I. C. C. 

, 11-29-60, Commission. 


64.03 Fact that wharfage charge has remained constant since 1919, 
during period of rising costs, is not conclusive that prior charge is too low. 
I & S 7337, Petroleum & Products—Wharfage Charges at Texas City, Texas, 

<4 , 11-17-60, Div. 2. 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Costs are based on 1958 levels and on actual switching minutes 
for which underlying data are absent or on system average data which are 
of little value here because of shorthaul nature of this traffic. I & S 7365, 
Wool—Bet. Boston & Points in Mass., .... I. C. C. , 12-8-60, Div. 2. 


64.12 Out-of-Pocket Costs 


64.12 A reasonable method of allocating terminal expenses not directly 
assignable should have been used to show cost of operating these piers. 
I & S 7337, Petroleum & Products—Wharfage Charges at Texas City, Texas, 
vere |e , 11-17-60, Div. 2. 


64.12 In its showing of costs, respondent selected only certain ac- 
counts, intimating that these are only accounts which are of an out-of-pocket 
nature and vary only with vehicle-miles operated. Such accounts as super- 
vision, employees’ welfare expenses, traffic expenses, insurance and safety, 
and administrative expenses are not included in this showing. There is a 
fallacy in this presentation. Terminal costs do not vary only with miles 
operated. Approximately 90 percent of all accounts, including overhead, 
are variable with amount of traffic handled. Thus, respondent’s costs are 
understated. I & S M-13490, Printed Matter—Pa. to Chicago, IIl., 

a» & ©. , 12-5-60, Div. 3. 
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64.15 Round-trip Costs 


64.15 Commission’s treatment of empty vehicle-miles on a mileage- 
block basis recognizes that traffic of different lengths of haul incur propor- 
tional amounts of empty vehicle-miles. Highway Form B is designed pri- 
marily for determining costs of general freight carriers which are required 
to furnish breakdown of their accounts and statistics as required by Com- 
mission’s accounting regulations. Application of this cost formula to Operat- 
ing expenses of respondent, a special commodity carrier, would necessitate 
considerable readjustment. Record does not contain sufficient information 
to make this readjustment. I & S M-13236, Malt Beverages from Newark, 
N. J. to Ill., Ind. & Ohio, .... I. C. C. » 11-21-60, Div. 2. 


65. Charges for Special Services 


65.2 Terminal Service 
65.20 Generally 


65.20 Proposed increased wharfage charges at Texas City, Texas, on 
petroleum products, for export and outbound intercoastal movement, and 
between Atlantic seaboard and Gulf ports, on one hand, and Texas City, 
on other, found not shown to be just and reasonable. I & S 7337, Petroleum 
& Products—Wharfage Charges at Texas City, Texas, .... I. C. C. 
11-17-60, Div. 2. 


66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 Upon reconsideration, class rates of freight forwarders and motor 
carriers from Chicago, Illinois, to destinations in Texas, found lawful. 
Findings in prior report, 308 I. C. C. 467, affirmed, and proceedings dis- 
continued. Original report, 302 I. C. C. 21. No. 32012, Class Rates, 
Chicago, Ill. to Texas, .... I. C. C. , 11-17-60, Commission. 


66.9 Miscellaneous Manufactures 
66.99 All Other 


66.99 Charges on L.T.L. shipments of mixed articles in packages 
between Chicago, Illinois, and Cincinnati, Ohio, found not shown to be 
inapplicable. No. 33180, Herst-Allen Co. v. Dorn Transfer Co., .... I. C. C. 

., 12-2-60, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.0 Generally 


67.0 Freight-forwarder arbitrary rates between offline and concentra- 
tion points, such as between Newark, New Jersey, and New York, New York, 
and Pomona and Los Angeles, California, found not shown to be unlawful. 
No. 32326, Clipper Carloading Co. Inc. v. Western Frt. Assn., .... I. C. C. 

, 11-29-60, Commission. 


67.0 Upon reconsideration, freight-forwarder volume rates on heavy 
single shipments from origins in official territory to destinations on Pacific 
Coast and in intermountain territory found just and reasonable, and other- 
wise lawful. Findings in prior report, 306 I. C. C. 535, affirmed. I & S 6993 
_ Supp. Order), Forwarder Vol. Commodity Rates—tTranscontinental, 

. & ©. , 12-19-60, Commission. 


67.1 Products of Agriculture 
7.15 Fresh or Frozen Fruits & Berries 


67.15 Rates on watermelons, in carloads, from points in 6 South- 
eastern states to various destinations in the U. S. east of mountain-Pacific 
territory, found applicable, and not shown to have been or to be unjust, 
unreasonable, or otherwise unlawful. No. 33000, Watermelon Growers & 
Dstbrs. Assn. v. Pa. R. Co., .... I. C. C. , 11-21-60, Div. 2. 
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67.19 All Other 


67.19 Carload shipments of seeds from Fargo, North Dakota, to 
various destinations, during period March 13, 1957 to January 22, 1960, 
found to have consisted of birdseed, on which applicable rates were those 
charged. Carload shipments of seeds from Oakes, North Dakota, to various 
destinations, during same period, found to have consisted of millet seed. 
Applicable rates on latter shipments determined. No. 33808, Petition of 
Northern Pac. Ry. Co. for Declaratory Order, .... I. C. C. , 12-5-60, 
Div. 2. 


67.2 Animals & Rough Products 


67.26 Wool 


67.26 Proposed reduced carload commodity rates on wool, including 
alpaca hair, camel’s hair, or mohair, in the grease, in interstate or foreign 
commerce, between Boston and points in Massachusetts, found not shown 
to be just and reasonable. I & S 7365, Wool—Bet. Boston & Points in Mass., 
«ee ae es , 12-8-60, Div. 2. 


67.5 Semi-Processed Material 
67.55 Lumber 


67.55 Proposed commodity rate on lumber and forest products from 
Little Rock, Arkansas, to Brookfield, Wisconsin, found just and reasonable. 
Ig&s M-18682, Lumber & Forest Products—Little Rock, Ark. to Brookfield, 
Wile cscs & G , 12-14-60, Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


Proposed reduced charge for stopping in transit shipments of iron or 
steel articles to complete loading or to partially unload at points in Illinois, 
Indiana, Michigan, and Ohio, found just and reasonable. I & S M-18585, 
Stop-Off Charges—lIron & Steel Articles, .... I. C. C. , 12-19-60, Div. 3. 


67.69 Glass & Tile 


67.69 Proposed classification exceptions ratings on bent aircraft or 
automobile glass, any quantity, between points in Middle Atlantic territory, 
found not shown to be just and reasonable. I & S M-18629, Aircraft & 
Automobile Glass—Middle Atlantic Terr., .... I. C. C. , 11-29-60, Div. 3. 


67.8 Necessaries 
67.84 Beverages 


67.84 Proposed reduced truckload commodity rates on malt beverages 
from Newark, New Jersey, to destinations in Illinois, Indiana and Ohio, 
found not shown to be just and reasonable. I & S M-18286, Malt Beverages 
from Newark, N. J. to Ill., Ind. & Ohio, .... I. C. C. , 11-21-60, Div. 2. 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Proposed reduced released-value motor-carrier rates on specified 
drug store items from Chicago, Illinois, to Edgewater, New Jersey, found 
not shown to be just and reasonable. I & S M-18721, Drug Store Items— 
Chicago, Ill. to Edgewater, N. J., .... I. C. C. , 12-14-60, Div. 2. 


67.98 Plastic Articles 


67.93 Proposed reduced rate on plastic materials or products, in 
truckloads, from Chester and Frankford, Pennsylvania, to Hopetown, Ohio, 
found just and reasonable. I & S M-13659, Plastics—Pa. to Hopetown, Ohio, 
cuam oe a , 12-14-60, Div. 3. 
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67.99 All Other 


67.99 Proposed reduced truckload rates on chemicals, packinghouse 
products and related articles, and building, paving, or roofing materials 
from points in Illinois and Indiana to destinations in Ohio and Pennsylvania, 
found not shown to be just and reasonable. I & S M-13384, Miscellaneous 
Commodities—Ill. & Ind. to Ohio & Pa., .... I. C. C. ...., 11-21-60, 
Div. 2. 


67.99 Proposed truckload rate on printed matter, viz.: magazines 
and periodicals, or sections thereof, and newspaper supplements, from 
Philadelphia and Sharon Hill, Pennsylvania, to Chicago, Illinois, found not 
shown to be just and reasonable. I & S M-13490, Printed Matter—Pa. 
to Chicago, Tl, .... I. C. C. ...., 12-5-60, Div. 3. 


7. EQUALITY OF CHARGES 


74. Undue Preference or Prejudice 
74.0 Generally 


74.01 General Rule 


74.01 Mere difference in rates does not establish undue prejudice. 
Prejudice is not prohibited unless it is undue or unreasonable, and dis- 
similar competitive conditions justify difference in rates that otherwise 
might be unlawful. 306 I. C. C. 87, 92. Mere showing that rates to break- 
bulk points are lower than rates to other points in same general area does 
not establish unlawful preference or prejudice. No. 32012, Class Rates, 
Chicago, Ill. to Texas, .... I. C. C. ...., 11-17-60, Commission. 


75. Intrastate Rates 
75.0 Generally 


SECTION 13 (3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Orders entered in these proceedings on October 17, 1955, and 
June 29, 1959, as amended, vacated and set aside insofar as same pertain 
to linehaul rates and charges on forest products, including, but not limited 
to, lumber and articles taking same rates or rates related thereto, logs, 
pulpwood chips, stulls, logging and mining timbers, poles, posts and piling 
only. Nos. 31620, $2255, Montana Intrastate Frt. Rates & Charges, 
11-23-60, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.04 Number of Vehicles 


80.04 Extra vehicles considered in instant case are entirely outside 
of jurisdiction of U. S. and their transfer to service in this country would 
require more than just moving them across International Boundary. MC- 
FC--62543, 9-6-60, 85 M. C. C. To extent views here expressed are in conflict 
with Colville case, 36 M. C. C. 462, and similar decisions, they are overruled. 
MC-F-7516, Bulk Carriers Ltd.—Pur.—S. L. Gascho & Son Ltd., 

M. C. C. ...., 12-6-60, Div. 4. 
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80.07 Holding Companies or Persons 


80.07 Order will dismiss application herein as to Properties, on basis 
of prior consummation of transaction in MC-F-7505, wherein control of 
American by Continental Southern, a wholly owned subsidiary of Trans- 
continental was approved. Order will also dismiss application as to Conti- 
nental Southern and Transcontinental, both of which are carriers subject to 
Act and are not, therefore, necessary parties applicant within meaning of 
principle in 39 M. C. C. 271. See 65 M. C. C. 733, 735, and 39 M. C. C. 547. 
MC-F-7545, American Buslines, Inc.—Control—Midwest Buslines, Inc., 
11-25-60, Div. 4. 


80.09 Imposition of Conditions 


80.09 Specific conditions imposed herein to require retention of 
existing routes are set forth in Appendix A of report. Compare 275 I. C. C. 
455. F. D. 21108, Duluth, S. S. & A. R. Co.—Merger—Minneapolis, St. 
P. & S. S. M. R. Co. & Wisconsin C. R. Co.; Issuance of Securities, etc., 

- LC. C. ...., 11-80-60, Div. 4. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 While proposed merger might simplify corporate structure of 
Hines, corporate structure of carrier would disappear and problems of 
sound carrier regulation made unnecessarily complicated. Application, 
therefore, to extent it seeks authority for merger, will be denied. F. D. 
21243, Edward Hines Lmbr. Co.—Merger—Oregon & N. R. Co., .... I. C. C. 
...., 12-16-60, Div. 4. 


80.15 Duplicate Authority 


80.15 With consummation of transaction authorized in Motor Cargo 
case on July 18, 1960, and in Clipper case on July 27, 1960, all rights of three 
carriers were unified into a single operating right. This has been policy 
consistently followed in all unification proceedings since early days of 
regulation. See, for example, 25 M. C. C. 558. In line with that policy 
Commission by its order of May 5, 1960, reserved jurisdiction in Motor 
Cargo and Liberty cases to enter such further orders as may be necessary 
to modify operating rights of involved carriers so that only one of carriers 
shall retain authority to operate over same routes, rendering service between 
same points. MC-F-7613, Liberty Motor Frt. Lines, Inc.—Pur. (Por.)— 
Consolidated Freightways Corp. of Del., .... M.C. C. ...., 12-9-60, Div. 4. 


80.2 Requisite Proof 
80.20 Generally 


80.20 Applicants first must meet their burden of showing that trans- 
action would be consistent with public interest, before it is necessary to 
consider whether protestants have shown sufficiently that they would be 
harmed materially by transaction. MC-F-6898, E. B. Matlack, Inc.—Pur. 
(Por.)—Aero Motor Line, Inc., .... M. C. C. ...., 11-25-60, Div. 4. 


80.3 Dual Authority 
80.30 Generally 


80.30 Matlack serves many of same shippers as common carrier that 
Aero may serve as contract carrier. It does not appear that Matlack or 
Reader has authority that duplicates Aero’s, point for point. However, 
both may serve, among others, all northern New Jersey, including Aero’s 
base points, as origin or destination, depending on nature of specific grants. 
Dual operations, under those circumstances, in no way would satisfy pro- 
visions of sec. 210 of Act. MC-F-6898, E. B. Matlack, Inc.—Pur. (Por.)— 
Aero Motor Lines, Inc., .... M. C. C. ...., 11-25-60, Div. 4. 
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81. Control of Two or More Carriers 


81.1 Facts Constituting Control 

81.13 Officer or Employee Relation 

81.13 Although officers of Southern also serve as officers and directors 
of applicant’s corporate organization, they have no power to control appli- 
cant or its operations. Receiver is general manager of line, and neither 
he nor employees of applicant have any relationship to, or employment 
rights with Southern or its system. F. D. 20781, Tallulah Falls Ry. Co. 
Receiver—Abandonment Entire Line (Ga.-N. Car.), 11-17-60, Div. 4. 


81.7 Disposition of Control Applications 


81.71 Railroad—dAuthorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 
Duluth, S. S. & A. R. Co.—Merger—Minneapolis, St. P. & S. S. M. R. Co. & 
Wis. C. R. Co.; Issuance of Securities, etc., F. D. 21108, .... I. C. C. 
., 11-30-60. 
Hines, Edward, Lmbr. Co.—Merger—Oregon & N. R. Co., F. D. 21243, .... 
S. Ge. Ge 26ce See 


81.72 Motor Bus—Authorized 


81.72 Control of One or More Motor Carriers of Passengers by An- 
other Such Carrier Authorized by Div. 4: 


American Buslines, Inc., Midwest Buslines, Inc., MC-F-7545, 11-25-60. 
81.73 Motor Truck—Authorized 
81.73 Control of Two or More Motor Truck Carriers of Property in 


a Common Interest Authorized by Div. 4: 


Spector Frt. System, Inc., Steffke Frt. Co., MC-F-7185, .... 
11-28-60. 


82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.01 Fitness of Vendee 


82.01 Spector should be given opportunity to salvage operation, only 
course open that offers fair chance for eventual payment of unsecured 
creditors other than Boyle Co., whose claim would be voluntarily canceled. 
See 60 M. C. C. 173, 201. MO-F-7185, Spector Frt. System, Inc.—Control 
—Steffke Frt. Co., .... M.C. C. ...., 11-28-60, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 Where, as here, book value of stock to be issued after is less 
than net assets to be acquired in merger, in both instances exclusive of 
intangibles, cost hardly can be said to be exorbitant. MC-F-7152, Garrett 
Freightlines, Inc.—Control & Merger—Inland Motor Frt. & Pac. Hwy. Trans- 
port, Ime., .... M. ©. C. ...., 12-19-60, Div. 4. 

82.30 Commission’s concern for effective fulfilment of objectives of 
National Transportation Policy necessarily contemplates that carriers under 
its jurisdiction exercise discreet use of their funds. Where, as here, an 
expenditure of $50,000 has been made, recovery of which is subject to 
conjecture, it would hardly be appropriate to find that such use of funds 
was sound exercise of managerial discretion and action warrants strong 
censure. MC-F-6898, E. B. Matlack, Inc.—Pur. (Por.)—Aero Motor Line, 
Inc., .... M. C. C. ..... 11-25-60, Div. 4. 
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82.4 Resulting Operation 
82.40 Generally 


82.40 While Commission is unable to accept without reservation all of 
economies anticipated under Spector’s control, particularly in view of operat- 
ing results during 12-month period, there are many areas where demon- 
strated efficient management by Spector of its own operations should result 
in more economical operations if applied to Steffke with no sacrifice in its 
service, particularly in consolidation of terminals and repair facilities, includ- 
ing use of same personnel, and in increasing load factor of equipment and 
reducing number of vehicles needed, with attendant savings in drivers’ 
salaries, taxes and fuel. Recent rate increases in Steffke’s area should also 
be of assistance. MC-F-7185, Spector Frt. System, Inc.—Control—Steffke 
Frt. Co., .... M. C. C. ...., 11-28-60, Div. 4. 


82.8 Violation of Law or Regulation 
82.80 Generally 


82.80 Bureau’s concern with issue of fitness is based solely on its 
contention that transportation in question was unlawful. Assuming that to 
have been case, and in present state of law there seems no reason to doubt 
it, even Bureau seems willing to concede that it should not serve to bar ap- 
proval here. In circumstances, there is no reason to pursue matter further in 
this proceeding. F. D. 20759, American Com. Barge Line Co.—Merger— 
Com. Barge Lines, Inc., 11-17-60, Div. 4. 

82.80 Commissioners shall not assume that, under unified rights, Gar- 
rett would operate unlawfully. MO-F-7152, Garrett Freightlines, Inc.— 
Control & Merger—Inland Motor Frt. & Pac. Hwy. Transport, Inc., 

M. C. C. ...., 12-19-60, Div. 4. 


83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Mere presence of terminal facilities and employees at St. Louis, 
considering vendee’s other operations to and from this point, maintenance 
of tariffs and insurance covering all of its authority, including particular 
rights herein involved, and holding out by vendor and solicitation of traffic 
for movement under all its rights, are not sufficient in and of themselves to 
obviate finding that operating authority herein involved is dormant. To 
allay this finding evidence of actual operations performed must be submitted. 
Compare 70 M. C. C. 379. MOC-F-7167, United Transports, Inc.—Pur. (Por.) 
—Dealers Transit, Inc., .... M. C. C. ...., 12-13-60, Div. 4. 


83.2 Degree of Utilization 
83.28 Evidence of Utilization 


83.28 Commission, division 1, in Extension case, did state that on basis 
of evidence presented in that proceeding, operating rights of vendor herein 
involved could not be construed as being abandoned or dormant. In Exten- 
sion case, vendor, on basis of rights it held, was protesting grant of authority 
to certain other motor carriers which would conflict with such rights, and 
question of dormancy or abandonment thereof was merely incidental to de- 
termination in that proceeding. Vendor, in Extension case, was not required 
to meet criteria applicable in proceeding under sec. 5 for transfer of those 
rights to carrier proposing to actively operate thereunder. Under circum- 
stances, findings in that proceeding are not binding at this time, and question 
of whether vendor’s said rights are dormant will be determined on basis of 
evidence presented in this proceeding. MC-F-7167, United Transports, Inc.— 
Par. (Por.)—Dealers Transit, Inc., .... M. C. C. ...., 12-18-60, Div. 4. 
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83.3 Reinstitution of Operation 


83.30 Generally 


83.30 There is no more reason for authorizing revitalization to full 
vigor of Aero’s substantially inactive past operations than had they been 
terminated in their entirety. 70 M. C. C. 343. MC-F-6898, E. B. Matilack, 
Inc.—Pur. (Por.)—Aero Motor Line, Inc., .... M. C. C. ...., 11-25-60, 
Div. 4. 


83.30 Reason for carrier’s failure to conduct operations under its 
authority is not determinative of question of whether approval of transaction, 
and reinstitution of service under inactive or little used authority by purchas- 
ing carrier, would be consistent with public interest. Compare 75 M. C. C. 
582 and 85 M. C. C. 110. MOC-F-7167, United Transports, Inc.—Pur. (Por.) 
—Dealers Transit, Inc., .... M. C. C. ...., 12-13-60, Div. 4. 


83.30 In determining question whether reinstitution of operations 
should be authorized, much weight must be given to traffic needs in territory 
and possible adverse effect which resumption of operations by new carrier 
would have on existing services. 70 M. C. C. 348. MO-F-7136, Whitfield 
Transp. Inc.—Pur. (Por.)—E. M. Keller, .... M. C. C. ...., 12-9-60, 
Div. 4. 


838.82 During or after Purchase Negotiations 

83.32 Where, as here, noticeable increase in vendor’s operations occur- 
red only after execution of parties’ agreement, little weight should be ac- 
corded to evidence of Aero’s operations after date of that agreement. MO- 
F-6898, E. B. Matlack, Inc.—Pur. (Por.)—Aero Motor Line, Inc., 
M. C. C. ...., 11-25-60, Div. 4. 


83.85 Proposal by Vendee 


83.35 Where, as here, dormancy is not refuted by competent evidence, 
it is necessary that applicants show that service to be performed by purchas- 
ing carrier under said rights would meet some transportation requirement 
existing carriers cannot provide. Compare 80 M. C. C. 395. MC-F-7167, 
United Transports, Inc.—Pur. (Por.)—Dealers Transit, Inc., .... M. C. C. 
+++, 12-13-60, Div. 4. 


83.35 Heavy machinery and heavy or cumbersome commodity author- 
ity has become dormant, and no need is here shown for reactivation of opera- 
tions thereunder by Whitfield. MO-F-7136, Whitfield Transp. Inc.—Pur. 
(Por.)-—E. M. Keller, .... M. C. C. ...., 12-9-60, Div. 4. 


83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 In view of our past refusal to transfer bare operating rights 
without a showing by applicants that there is need for service thereunder by 
purchasing carrier which existing carriers are unable to provide, and which 
has not been met in instant proceeding, there is no alternative but to con- 
clude that applicants have failed to meet their burden of showing that ap- 
proval of transaction herein would be consistent with public interest. Com- 
pare 57 M. C. C. 443, 70 M. C. C. 453, and 85 M. C. C. 6. MOC-F-7167, 
United Transports, Inc.—Pur. (Por.)—Dealers Transit, Inc., .... M. C. C. 
. +++, 12-13-60, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Based on evidence of record, certain operating authority should 
be revoked, and Commission may not properly sanction continued existence 
of operating authority and of failure to render service authorized. Findings 
conditioned to require cancellation of rights coincidentally with Spector’s 
exercise of authority. MO-F-7185, Spector Frt. System, Inc.—Control— 
Steffke Frt. Co., .... M. C. C. ...., 11-28-60, Div. 4. 
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84. New Service Doctrine 


84.1 New Through Operation 
84.10 Generally 


84.10 Unification, interchange or tacking, involving motor contract 
with motor common carrier authorities, is not lawfully permissible. See cases 
cited in Brooks case, 81 M. C. C. at 572. MO-F-6898, E. B. Matlack, Inc.— 
Pur. (Por.)—Aero Motor Line, Inc., .... M. C. C. ...., 11-25-60, Div. 4. 


84.11 Previous Interchange 


84.11 Where, as here, unification joins operations at strategic gate- 
ways, past interchange activities, if any, between carrier applicants, and 
between them and other carriers, may be significant, 85 M. C. C. 113, but are 
not, by themselves, controlling, 85 M. C. C. 139 (1960). MC-F-7152, Garrett 
Freightlines, Inc.—Control & Merger—Inland Motor Frt. & Pac. Hwy. Trans- 
port, Inc., .... M. C. C. ...., 12-19-60, Div. 4. 


84.12 Restrictions Against 


84.12 Commission’s policy has been expressed in many reports and for 
good reasons, against imposing burdensome restrictions as conditions to ap- 
prove under sec. 5, in absence of substantial bases therefor. 80 M. C. C. 
655 and 78 M. C. C. 636. MO-F-7152, Garrett Freightlines, Inc.—Control & 
Merger—Inland Motor Frt. & Pac. Hwy. Transport, Inc., .... M.C.C. ...., 
12-19-60, Div. 4. 


84.2 Changed Pattern of Operation 
84.29 Split of Commodity Authority 


84.29 Separation of tank vehicle from container authority where 
granted entirely as unit or not otherwise restricted is objectionable as set 
forth fully in 55 M. C. C. 465 at 474, and 56 M. C. C. 151, 154-156. Here, 
except for restriction against tank-vehicle transportation, Aero would retain 
right to transport precisely same commodities, to serve same shippers, and 
to serve exactly same points and areas as Matlack would purchase, as tank 
vehicle operation. In short, as Aero’s past operations were negligible, it 
would part with nothing, but it has been enriched by $50,000. MC-F-6898, 
E. B. Matlack, Inc—Pur. (Por.)—Aero Motor Line, Inc., . 

11-25-60, Div. 4. 


84.29 Where, as here, applicants propose to separate heavy machinery 
and heavy or cumbersome commodity rights from Mercer commodity rights 
for purpose of selling former, it is incumbent upon them to show with clarity 
that rights being sold are not dormant and have in fact been independently 
exercised, or that real need exists for service thereunder. MOC-F-7136, Whit- 
field Transp. Inc.—Pur. (Por.)—E. M. Keller, .... M. C. C. ...., 12-9-60, 
Div. 4. 


84.3 Duplication of Authority 
84.34 Protective Conditions 


84.34 Glance at Matlack’s comprehensive tank-vehicle common carrier 
authority shows that modification of Aero rights, if operations thereunder 
should be confirmed to be those of motor contract carrier, would be impracti- 
cal. MC-F-6898, E. B. Matlack, Inc.—Pur. (Por.)—Aero Motor Line, Inc., 
ovew Mee Ge GC, caccg BRaweees eee. 4. 


85. Sound Transportation Conditions 
85.0 Generally 
85.01 Corporate Simplification 


85.01 Duplications in operating rights of Midwest and Continental 
Southern are minor considering their total route milage. Proposed continu- 
ance of Midwest as separate operation carriers in system does not require 
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denial of application, but in interest of efficient and more economical trans- 
portation, consideration should be given to possible unification of its opera- 
tions with those of one or more of carriers in Transcontinental system, sub- 
ject to prior Commission approval. MC-F-7545, American Buslines, Inc.— 
Control—Midwest Buslines. Inc., 11-25-60, Div. 4. 


85.2 Efficiency 
85.21 Complementary Operations 


85.21 Acquisition of control of Midwest by American would strengthen 
its financial and operation position and permit better coordination with 
other Trailways’ carriers as a member of Transcontinental system. Trans- 
action has been shown to be consistent with public interest. MOC-F-7545, 
American Buslines, Inc—Control—Midwest Buslines, Inc., 11-25-60, Div. 4. 


85.24 Operating Economy 


85.24 Numerous economies would result from transaction through, 
among other things, more efficient utilization of equipment, elimination of 
wasted cargo space, consolidation of office, maintenance, and transportation 
facilities, and elimination of intercompany transactions. Transaction thus 
promises operating efficiency and corporate simplification and no reason 
appears for its disapproval. F. D. 20759, American Com. Barge Line Co.— 
Merger—Com. Barge Lines, Inc., 11-7-60, Div. 4. 


85.24 Unified company is requested to continue to maintain Marquette 
Shops for other types of repair work and to refrain from making any drastic 
reduction in number of railroad employees at Marquette. To require such 
guarantees by unified company would deny it obvious benefits of merger 
transaction and would remove from railroad’s management power to arrange 
its facilities and operations to best advantage of itself and public. F. D. 
21108, Duluth, S. S. & A. R. Co.—Merger—Minneapolis, St. P. & S. S. M. R. 
Co. & Wisconsin C. R. Co.; Issuance of Securities, etc., . 

11-30-60, Div. 4. 


85.3 Competitive Effect 
85.33 Proof of Impairment 


85.33 It is true that Garrett would offer Helphrey substantial competi- 
tion after consummation herein. That is frequently case as result of trans- 
actions approved under sec. 5 of Act. Where, as here, applicants have ful- 
filled their burden of showing that transactions would be consistent with 
public interest, protestants have task of demonstrating with particularity 
that result of transactions would seriously harm them. MOC-F-7152, Garrett 
Freightlines, Inc.—Control & Merger—Inland Motor Frt. & Pac. Hwy. Trans- 
port, Inc., .... M.C.C. ...., 12-19-60, Div. 4. 


85.4 Effect Upon Employees 

85.41 Railroad 

85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 8938, 
Boston & M. R. Operation, 12-7-60, Div. 4. 

To Same Effect: 

F. D. 14718, Cleveland Union Stock Yards Co. Lease, 12-8-60, Div. 4. 

F. D. 21108, Duluth, S. 8S. & A. R. Co.—Merger—Minneapolis, St. P. & 
Ss. S. M. R. Co. & Wisconsin C. R. Co.; Issuance of Securities, etc., 
I. C. C. ...., 11-30-60, Div. 4 (for certain employees). 

F. D. 21243, Edward Hines Lmbr. Co.—Merger—Oregon & N. R. Co., 
ocee kes Gy oc dug BORO-OS, Div. 4. 

F. D. 21291, Seaboard A. L. R. Co.—Trackage Rights—Atlantic C. L. R. 
Co., 12-8-60, Div. 4. 
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85.44 Motor Bus Carrier 


85.44 In an agreement of record, between American, Midwest and 
Amalgamated Association of Street, Electrical Railway and Motor Coach 
Employees of America, AFL-CIO, it is stipulated that Union will not oppose 
application, if condition is imposed reserving jurisdiction for period of three 
years from date of consummation to enter any orders as may be necessary 
for protection of employees who might be adversely affected as result of 
transaction, and applicant and Midwest agree that such condition will be 
acceptable. Findings will be conditioned accordingly. 59 M. C. C. 233, 250. 
MC-F-7545, American Buslines, Inc.—Control—Midwest Buslines, Inc., 11- 
25-60, Div. 4. 


85.45 Motor Truck Carrier 


85.45 Some adverse effect on pickup and delivery drivers is anticipated. 
However, no employee of applicant carriers or his representative appeared 
in opposition to applications. Advantages in public interest of an approval 
outweigh any potential adverse effect on carrier employees. MC-F-7152, 
Garrett Freightlines, Inc.—Control & Merger—Inland Motor Frt. & Pac. 
Hwy. Transport, Inc., .... M. C. C. , 12-19-60, Div. 4. 


86. Leases & Operating Agreements 
86.2 Rail or Water Franchises 
86.22 Modification of Lease 


86.22 Modification of the Term, Rental, or Conditions of Leases or 
Operating Agreements of Rail or Water Carriers Approved by Div. 4: 


Cleveland Union Stock Yards Co., F. D. 14718, 12-8-60 (Modification of 
Lease approved and authorized). 
86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Duluth, S. S. & A. R. Co.—Merger—Minneapolis, St. P. & S. S. M. R. Co. & 
Wis. C. R. Co.; Issuance of Securities, etc., F. D. 21108, .... 1. C. C. 
, 11-30-60. 


Seaboard A. L. R. Co.—Trackage Rights—Atlantic C. L. R. Co., F. D. 21291, 
12-8-60. 


Texas & N. O. R. Co.—Abandonment, etc., bet. Beaumont & Loeb, Texas, F. 
D. 21195, 11-23-60. 


86.832 Amended Railroad Agreement 


86.32 Amended Railroads Joint Facility Agreements Approved by 
Div. 4: 


Boston & M. R. Operation, F. D. 8933, 12-7-60. 


87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Duluth, 8S. S. & A. R. Co., Minneapolis, St. P. & 8. S. M. R. Co. & Wis. C. R. 
Co.; Issuance of Securities, i ise Ge @. » FB. D. 21108, 11- 
30-60. 
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87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Consolidated Freightways Corp. of Del., Foster Frt. Lines, Inc., MC-F-7656, 
12-9-60. 


Fishers & Arnold, Inc., Paul Schirmer, MC-F-7605, 12-20-60. 


Garrett Freightlines, Inc.—Control & Merger—Inland Motor Frt. & Pac. 
Hwy. Transport, Inc., MC-F-7152, . M. C. C. » 12-19-60. 


Garrett Freightlines, Inc.—Control & Merger—Northwest Frt. Lines, Inc. and 
Flathead Transp. Co., MC-F-7195, .... M. C. C. » 12-19-60 (em- 
braced in MC-F-7152). 


Tom’s Exp. Inc., Joe Davis (John Bender, Administrator), MC-F-7622, 
11-23-60. 


87.14 Water Carriers—Approved 


87.14 Unification by Merger or Purchase of Operating Authority and 
Property of Two or More Water Carriers Authorized by Div. 4 


American Com. Barge Line Co., Com. Barge Lines, Inc., F. D. 20759, 11-17-60. 
87.15 Railroad—Denied 


87.15 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Denied by Div. 4: 


Hines, Edward, Lmbr. Co.. Oregon & N. R. Co., F. D. 21243, .... I. C. C. 
, 12-16-60. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4 for Failure of Proof: 


Mollerup Van Lines—Investigation of Control—Archer Van Lines, Inc., MC- 
F-7475, 11-25-60. 


Mollerup Van Lines, Archer Van Lines, Inc., MC-F-7417, 11-25-60 (Dis- 
missed). 
87.2 Purchase of Portion of Franchise 
87.22 Motor Bus Lines—Approved 


87.22 Purchase of Portion of Operating Authority of One Motor Car- 
rier of Passengers by Another Such Carrier Authorized by Div. 4: 
Davis, Edward, Va. Stage Lines, Inc., MC-F-7500, 12-9-60. 
87.28 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 
Liberty Motor Frt. Lines, Inc., Consolidated Freightways Corp. of Del., MC- 
P-teae, «e+e SG C. , 12-9-60. 
87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 
Matlack, E. B., Inc., Aero Motor Line, Inc., MC-F-6898, 
11-25-60. 
United Transports, Inc., Dealers Transit, Inc., MC-F-7167, 
‘ , 12-13-60. 
Whitfield Transp. Inc., E. M. Keller, MC-F-7136, 





Table of Cases 


* After Index number indicates case is listed but not digested individually. 
NPR indicates decision will not be printed in full. 


For applications listed but not indexed individually, please consult 
index numbers in text of index, as listed below: 


KIND OF APPLICATIONS TOPIC SECTIONS 


Alternate Routes or Gateways (Franchises) 25.08-25.09 
Disposition of Applications (Franchises) 27.11-27.73 
Abandonment 29.91-29.93 
Security Issues 33.03-33.93 
Reorganization Allowance 35.99 

Control of Two or More Carriers 81.71-81.75 
Transfer of Dormant Franchises 83.92-83.97 
Leases and Operating Agreements 86.11-86.33 
Acquisitions or Mergers 87.11-87.28 


Cases Indexed 
(I. C. C. decisions in mimeograph served November 24 through December 23, 1960.) 


Adams Transport, Inc. Ext.—Fertilizer (embraced in Cement Dstbrs. Inc. 
Ext.—Same) (npr) 27.32° 
Aircraft & Automobile Glass—Middle Atlantic Terr. (I & S M-13629) 
16.81, 52.09, 53.30, 67.69 
Alloys, see “Metal” 
Alterman Transport Lines, Inc. Ext.—Ala. & La. 16.34, 22.82, 27.32* 
Postville (npr) 14.20, 24.68, 24.70, 27.32* 
American Buslines, Inc.—Control—Midwest Buslines, Inc. (npr) 
33.52*, 80.07, 81.72%, 85.01, 85.21, 85.44 
Stock (embraced in Same—Control—Midwest Buslines, Inc.) (npr) 33.52* 
American Com. Barge Line Co.—Merger—Com. Barge Lines, Inc. (npr) 
31.30, 33.01%, 82.80, 85.24, 87.14* 
American Com. Barge Line Co. Stock 31.10, 33.70 
Arco Auto Carriers, Inc. Ext.—Lansdale, Pa. 20.08, 21.50, 27.31* 
Arrow Car. Corp. Stock (npr) 32.33, 33.40 
Atchison, T. & S. F. Ry. Co.—Abandonment bet. Leavenworth & Haw- 
thorne, Kans. (npr) 29.22, 29.45, 29.50, 29.91* 
Atlantic C. L. R. Co. Securities (npr-?) 33.41* 
Automatic Train Control Devices, see “Pennsylvania R. Co., No. 13413” 
Ayers, H. D. & Lois Maddux Com. Car. Grandfather App. 13.71, 20.41, 20.43, 27.31* 


Borkowicz, Bessie, Passenger Broker App. 18.35, 18.52, 24.11, 27.72* 
Boston & M. R. Operation (npr) 85.41, 86.32* 
Bryant, H. A., Ext.—Leaksville (N. Car.) (npr) 21.02, 26.71, 27.21* 
Buckingham Frt. Lines Ext.—Salt from Williston, N. Dak. (embraced in 

Star Transfer Co. Ext.—Salt) 27.31* 
Bulk Carriers Ltd.—Pur.—S. L. Gascho & Son Ltd. 80.04 


Campbell Sixty-Six Exp. Inc. Ext.—Alternate Route (La.-Ark.) 
16.69, 21.40, 25.07, 25.09, 25.50 

Capitol Fish Co. Com. Car. Grandfather App. (npr) 20.40, 20.43, 21.21, 27.31* 
Cement Dstbrs. Inc. Ext.—Fertilizer (npr) 24.55, 27.32* 
Central & S. Truck Lines, Inc. Com. Car. App. 05.22, 24.13, 26.71, 27.32* 
Central Wis. Motor Transport Co.—Control & Merger—Harwood Trucking 

Inc. (MC-F-7106), Securities (F. D. 20713) (npr-?) 18.65, 33.53* 
Charges, see “Stop-off Charges—lIron & Steel Articles” 
Chester Carriers, Inc. Ext.—Cecil County, Md. to Montgomery County, 

Pa. 22.64, 27.31° 
Chicago & E. I. R. Co. Stock (npr?) 33.43 
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Chicago, B. & Q. R. Co., Abandonment bet. Alexis & Gerlaw, IIl. 

(npr-?) 29.45, 29.91° 
Chicago, B. & Q. R. Co., Union Pac. R. Co. RS&I-Ap. 866 46.30° 
Chicago, M., St. P. & Pac. R. Co.—Abandonment bet. Seymour & Westport, 

Ind. (npr-?) 29.45, 29.91° 
Chicago R. & I. R. Co. Bonds, etc. (npr-?) 34.50 
Chicago, R. I. & Pac. R. Co.—Discontinuance of Service bet. Kansas City, 

Mo. & Fort Worth, Texas 29.03, 29.22 
Ciravolo, A. J., Com. Car. Grandfather App. 02.00, 05.10, 20.40, 27.32* 
Clark Tank Lines Co. Ext.—Bulk Salt (Embraced in W. S. Hatch Co. 

Ext.—Same) (npr) 27.31° 
Class Rates, Chicago, Ill. to Texas (No. 32012) 60.32, 60.37, 66.0, 74.01 
Cleveland Union Stock Yards Co. Lease (npr) 85.41, 86.22¢ 
Clipper Carloading Co. Inc. v. Western Frt. Assn. 57.40, 60.44, 64.03, 67.0 
Coast Refrigerated Transport Co. Cont. Car. Grandfather App. 20.40, 27.41* 
Commercial Car. Corp. Ext.—S. Dak. 22.82, 26.71, 27.31* 
Commercial Oil Transport Ext.—Nebr. (npr) 16.56, 27.32* 
Commodities, See “Miscellaneous,” etc. 

Consolidated Freightways Corp. of Del. Bonds, Consolidated Freight- 

ways, Inc. Stock 31.23 
Consolidated Freightways Corp. of Del. Ext.—Alternate Route—Casper, 

Wyo. (embraced in Same Ext.—Removal of Alternate Route Re- 

striction (lowa-Wyo.)) 25.09* 
Consolidated Freightways Corp. of Del. Ext.—Alternate Route—Dubuque, 

Iowa (embraced in Same Ext.—Removal of Alternate Route Re- 

striction (lowa-Wyo.)) 25.08* 
Consolidated Freightways Corp. of Del. Ext.—Chemicals to N. Dak., Wyo., 

Colo. & Nev. (npr) 20.30, 20.31, 24.01, 24.10, 27.31* 
Consolidated Freightways Corp. of Del. Ext.—Removal of Alternate Route 

Restriction (lowa-Wyo.) 25.07, 25.09%, 25.42 
Consolidated Freightways Corp. of Del. Ext.—Molten Maleic Anhydride 

(npr) 20.09, 24.01, 27.31* 
Consolidated Freightways Corp. of Del.—Pur.—Foster Frt. Lines, Inc. 

(npr-?) 87.13* 
Consolidated Truck Lines Ltd. v. Graydon Fess & Wittmeyer Trucking 

Co. Ine. 02.25, 04.91, 23.60, 54.21, 57.15 
Continental Truck & Towing Co. Com. Car. App. (npr) 17.40, 23.62, 24.55, 27.31° 
Convoy Co. Ext.—Automobiles & Trucks via Piggyback bet. Points in 

Calif. (npr) 24.11, 24.13, 26.74, 27.32* 
Cosgrove, Frank, Transp. Co. Inc. Ext.—Liquid Commodities 

21.50, 24.07, 25.02, 25.07, 27.32* 
Cyrus, L. R., Ext.—Mo. (npr) 24.40, 27.32* 


Dahlsten, H. N., Ext.—Williston, N. Dak. (embraced in Star Transfer 
Co. Ext.—Salt) 27.32° 
Davis, Edward—Pur. (Por.)—Va. Stage Lines, Inc. (npr-?) 87.22* 
Dealers Transit, Inc. Ext.—Pa. 13.73, 21.59, 22.78, 27.31% 
Direct Transport Co. of Ky. Inc. Ext.—Several States (npr) 24.14, 26.71, 27.31° 
Drug Store Items—Chicago, Ill. to Edgewater, N. J. (I & S M-13721) 16.23, 67.91 
Duluth, 8S. S. & A. R. Co.—Merger—Minneapolis, St. P. & S. S. M. R. Co. 
& Wisconsin C. R. Co.; Issuance of Securities, etc. 
29.91%, 33.51%, 80.09, 81.71%, 85.24, 85.41, 86.31*, 87.11* 


Elgin, J. & E. Ry. Co. RS&I Ap. 870 (Rules, Standards & Instructions 

for Installations, etc.) (npr-?) 46.40 
Everette, Woodrow, Ext.—Pallets 05.93, 23.60, 24.60, 26.74, 27.31* 
Exley Exp. Inc. Ext.—Kennewick, Wash. (npr) 18.35, 24.01, 24.68, 27.32* 


Fischer, E. C., Ext.—Salt from Williston, N. Dak. (embraced in Star 
Transfer Co. Ext.—Salt) 27.32* 
Fishers & Arnold, Inc.—Pur.—Paul Schirmer (npr-?) 87.13* 
Forwarder Vol. Commodity Rates—Transcontinental (I & S 6993, 8th 
Supp. Order) 02.00, 05.30, 67.0 
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Garrett Freightlines, Inc.—Control & Merger—Inland Motor Frt. & Pac. 
Hwy. Transport, Inc. 82.30, 82.80, 84.11, 84.12, 85.33, 85.45, 87.13% 
Garrett Freightlines, Inc.—Control & Merger—Northwest Frt. Lines, Inc. 
& Flathead Transp. Co. (embraced in Garrett Freightlines, Inc. 
—Control & Merger—Inland Motor Frt. & Pac. Hwy. Transport, 
Inc.) 33.53°, 87.13* 
Garrett Freightlines, Inc.—Stock (embraced in Garrett Freightlines, Inc. 
—Control & Merger—Inland Motor Frt. & Pac. Hwy. Transport, 


Inc.) 33.53* 
Garrett, Walter, Com. Car. App. 23.60, 24.01, 26.71, 27.32° 
Gibbon, E. C., Ext.—Calcasieu Parish, La. (npr) 26.74, 27.32* 


Glabern Corp. Ext.—Pa. (embraced in Dealers Transit, Inc. Ext.—Same) 27.41* 
Glass, see “Aircraft & Automobile,” etc. 
Gould, R. A., Inc. Ext.—Utah Points (embraced in L. H. Rasmussen, Ext. 


Copper Ore Concentrates) 27.31° 

Grubb Motor Lines, Inc. Ext.—Norwood, N. Car. (npr) 24.60, 26.71, 27.31* 

Hatch, W. S., Co. Ext.—Bulk Salt (npr) 21.02, 21.54, 26.76, 27.31° 

Hatch, W. S., Co. Ext.—Dry Chemicals in Bulk 21.02, 24.53, 27.31° 
Hennis Frt. Lines, Inc. Ext.—Elimination of Gateway (embraced in Same 

Ext.—Wis.) (npr) 27.32° 

Wis. (npr) 24.01, 25.51, 27.32° 

Herrett Trucking Co. Inc., Grandfather App. (npr) 20.40, 20.43, 27.32° 

Herst—Allen Co. v. Dorn Transfer Co. 16.21, 57.40, 58.06, 58.10, 58.20, 66.99 


Hines, Edward, Lmbr. Co.—Merger—Oregon & N. R. Co. 
02.00, 80.13, 81.71*, 85.41, 87.15* 


Hoffman, Wm. L., Com. Car. Grandfather App. 20.40, 27.32* 
Hollebrand, Peter, Com. Car. App.—Sec. 7(c) 20.40, 22.80, 27.31° 
Houck Transport Co. Ext.—Williston, N. Dak. (embraced in Star Transfer 

Co. Ext.—Salt) 27.31° 
Illinois C. R. Co.—Control—Louisville & N. R. Co. (npr-?) 17.11 
Illinois C. R. Co. Equipment Trust Ctfes (npr-?) 33.12* 
Illinois-M. T. Ry. Co.—Pur., etc. (npr-?) 34.30 


Increases, see “Montana Intrastate Frt. Rates & Charges,” etc. 
International Transport, Inc. Ext.—Salt from Williston, N. Dak. (em- 
braced in Star Transfer Co. Ext.—Salt) 27.32* 
Investigation of Power Brakes & Appliances, etc., see “New York C. R. 
Co., Pittsburgh & L. E. R. Co., No. 13528” 
Iron, see “Increased Rates on,” etc. 
Items, see “Drug Store,” etc. 


Johnson Motor Lines, Inc. Assumption of Obligation & Liability (npr-?) 33.01* 


Johnson, S. W., Ext.—Newspapers, Periodicals & Magazines (npr) 27.32* 
Kampo Transit, Inc. Ext.—Liquid Acids & Chemicals to 9 States (npr) 

26.71, 27.32° 
Kerr, H. W., Ext.—Oconomowoc, Wis. (npr) 26.71, 27.22° 


Kingsway Transports Ltd. Ext.—Niagara Falls, N. Y. 
18.20, 24.01, 24.11, 25.07, 25.40, 26.71, 27.32* 


Kohler Co. v. Chicago & N. W. Ry. Co. (No. 32338) 04.90, 42.52, 45.12 
Langdon Truck Lines, Inc. Ext.—Canned Goods & Preserved Foodstuffs 

(npr) 22.82, 23.60, 24.01, 27.32* 
Lehigh Valley R. Co. Loan Guaranty (npr-?) 31.40 
Liberty Motor Frt. Lines, Inc.—Pur. (Por.)—Consolidated Freightways 

Corp. of Del. 15.03, 80.15, 87.23* 
Louisville & N. R. Co. Equipment Trust Ctfes (npr-7?) 33.12* 
Lumber & Forest Products—Little Rock, Ark. to Brookfield, Wis. (I & S 

M-13682) 55.83, 67.55 
MacDonald, Wm. L., App. for Broker’s License 18.35, 24.02, 27.73* 


Malt Beverages from Newark, N. J. to Ill, Ind. & Ohio (I & S M-13236) 
55.81, 64.15, 67.84 
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Manufacturers Shippers Cooperative Assn. v. Erie R. Co. (No. 33222) 16.52, 58.00 
Mass Transport, Inc. Ext.—Salt from Williston, N. Dak. (embraced in 
Star Transfer Co. Ext.—Salt) 27.31° 
Matlack, E. B., Inc.—Pur. (Por.)—Aero Motor Lines, Inc. 
80.20, 80.30, 82.30, 83.80, 88.32, 84.10, 84.29, 84.34, 87.27° 
McCabe, R. F., Ext.—New Furniture (embraced in O’Neill Transfer Co. 


Inc., Investigation of Operations) 27.32* 
McKenzie Tank Lines, Inc. Ext.—Vegetable Oil 24.14, 27.31° 
Metals or Metal Alloys (RR.-Ap. MC-687) 53.82 
Midwest Coast Transport, Inc. Ext.—Oil City, Pa. (npr) 26.74, 27.31° 
Millstead Transfer & Stor. Ext.—Alaska (npr) 24.01, 27.31° 


Miscellaneous Commodities—Ill. & Ind. to Ohio & Pa. (I & S M-13384) 
15.32, 65.81, 67.99 
Modifications of Systems or Devices, see “Southern Pac. Co. BS Ap. 14627” 


Mollerup Van Lines, A Corp.—Ext.—Alaska (npr) 24.01, 27.32* 
Investigation of Control—Archer Van Lines, Inc. (npr-?) 87.17* 
Pur.—Archer Van Lines, Inc. (npr-?) 87.17* 

Montana Intrastate Frt. Rates & Charges (Nos. 31620, 32255) (npr-?) 75.09 

Morgan Drive-Away, Inc. Ext.—Tenn. Origin Points (npr) 13.42 24.01, 27.329 

Motor Car. Operation in State of Hawaii (Ex Parte MC-59) 04.90, 54.10 


Mutrie, P. B., Motor Transp. Inc. v. Lang Stor. & Transfer Inc. 
21.68, 23.30, 28.30, 57.20 


National Trailer Convoy, Inc. Ext.—Points in Pa. 24.01, 24.60, 27.32* 
Tenn. Origin Points (embraced in Morgan Drive-Away, Inc. Ext.— 

Same) (npr) 27.32* 
Navajo Frt. Lines, Inc., Stock 18.45, 31.0, 32.0, 33.93° 
Newman & Pemberton Corp., Conversion Proceeding 21.30, 21.81, 27.31* 
New Eng. Mtr. Rate Bur. Inc., Agent for Authority to Establish & Main- 

tain R. Rates, etc. (RR. Order MC-463) (npr-?) 53.82 
New York C. R. Co. (No. 138528) (Investigation of Power Brakes & Appli- 

ances, etc.) (npr-?) 46.11 
New York, N. H. & H. R. Co. RS&I Ap. 816 (Rules, Standards & Instruc- 

tions, etc.) 46.40 

Abandonment, Winsted, Litchfield County, Conn. (npr) 20.14, 29.45, 29.91° 
Loan Guaranty, F. D. 21299 (Served 12-5-60) 31.40 
Nolte, M. R. & M. D., Ext.—Gypsum Products (npr) 14.20, 27.31°* 
Norfolk S. Ry. Co. Loan Guaranty, F. D. 21121 (npr-7?) 31.40 
Notes, F. D. 21120 (npr-7?) 31.40 


Northeastern-Malden Barrel Co. Inc., Cont. Car. App. 
05.20, 05.90, 05.93, 21.21, 23.62, 27.41° 
Northern Pac. Ry. Co., see “Petition of,” etc. 


Oklahoma City-Ada-Atoka Ry. Co. v. Chicago, R. I. & Pac. Ry. Co. 42.0 
O’Neill Transfer Co. Inc. Ext.—New Furniture (embraced in Same, In- 
vestigation of Operations) 27.32°* 


O’Neill Transfer Co. Inc., Investigation of Operations 
22.01, 22.86, 28.60, 23.62, 24.30, 28.36 


Pacific Intermountain Exp. Co. Ext.—Chemicals to N. Dak., Wyo., Colo. 
& Nev. (embraced in Consolidated Freightways Corp. of Del. 


Ext.—Same) (npr) 27.32° 
Pacific Intermountain Exp. Co. Ext.—Fertilizer (embraced in Cement 

Dstbrs. Inc. Ext.—Same) (npr) 27.32° 
Pennsylvania Public Utility Comm. v. Hudson Transp. Co. 02.22, 21.00, 21.31 
Pennsylvania R. Co. (Automatic Train Control Devices) (No. 13413) 

(npr-?) 46.32 
Pennsylvania-R. 8S. Lines—Construction & Operation—Cape May County, 

N. J. (npr-?) 27.11* 
Pennsylvania R. Co. (Ex Parte 174) (Rules & Instructions for Inspec. & 

Test. of Locomotives, etc.) (npr-?) 46.20 


Petition of Northern Pac. Ry. Co. for Declaratory Order (No. 33303) 58.00, 67.19 
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Petroleum & Products—Wharfage Charges at Texas City, (I & S M-7337) 
16.23, 62.08, 63.04, 64.03, 64.12, 65.20 
Pittsburgh & L. E. R. Co. (No. 13528) (Investigation of Power Brakes & 


Appliances, etc.) (npr-?) 46.11 
Plastics—Pa. to Hopetown, Ohio (I & S M-13659) 55.70, 55.83, 67.93 
Pre-Fab Transit Co. Ext.—Lumber 16.70, 23.50, 24.01, 27.32* 
Printed Matter—Pa. to Chicago, Ill. (I & S M-13490) 55.81, 64.12, 67.99 


Products, see “Lumber & Forest,” etc., “Petroleum,” etc. 


















R. C. Motor Lines, Inc. Ext.—Grandfather App. 20.43, 27.31* 
Rasmussen, L. H., Ext.—Copper Ore Concentrates 20.31, 22.30, 24.60, 27.32* 
Rates, see “Class Rates,” “Forwarder Vol. Commodity,” “Montana Intra- 

state Frt.,” “Motor Class” 
Refrigerated Service, Inc. Grandfather App. (npr) 20.40, 27.31* 
Reynolds, G. W., Com. Car. App.—East St. Louis, Ill. (npr) 21.42, 27.31° 
Rules & Instruc. for Inspec. & Test. of Locomotives, etc., see “Pennsyl- 

vania R. Co., Ex Parte 174” 
Rules, Standards & Instructions for Installation, Inspection, Maintenance 

& Repair of Automatic Block Signal Systems, see “Elgin, J. & 

E. Ry. Co. RS&I Ap. 870,” “New York, N. H. & H. R. Co. RS&I Ap. 

816,” “Seaboard A. L. R. Co. RS&I Aps. 892, 912, 913” 
Rutland Ry. Corp.—Abandonment bet. Leicester Jctn. & Whiting, Vt. 
(npr-?) 29.45, 29.91* 


St. Johns Motor Exp. Co. Ext.—Chemicals to N. Dak., Wyo., Colo. & Nev. 
(embraced in Consolidated Freightways Corp. of Del. Ext.— 





























Same) (npr) 27.31° 
St. Louis & T. R. Co. Abandonment, Entire Line (Mo.) (npr-?) 29.91* 
Schwarzkopf, Carl, Grandfather App. (npr) 20.40, 27.31* 


Seaboard A. L. R. Co.—Trackage Rights—Atlantic C. L. R. Co. (npr) 85.41, 86.31* 
Seaboard A. L. R. Co. RS&I Aps. 892, 912, 913 (Rules, Standards & Instruc- 


tions for Installation, etc.) (npr-7?) 46.40 
Sewell, G. B., Com. Car. Grandfather App. (npr) 20.40, 27.31* 
Southern Pac. Co. BS Ap. 14627 (Modifications of Systems or Devices) 46.30* 
Spector Frt. System, Inc.—Control—Steffke Frt. Co. 31.20, 81.73*, 82.01, 82.40, 83.92 
Star Transfer Co. Ext.—Salt 02.20, 20.30, 20.32, 24.01, 26.71, 27.32* 
Sternweis, Leo, Ext.—Malt Beverages (npr) 26.71, 27.32* 
Stillpass Transit Co. Inc. Ext.—Caustic Soda in Bulk, Dry or Liquid 
(npr) 24.01, 27.31* 
Columbus, Ohio (embraced in Same Ext.—Caustic Soda in Bulk, Dry 
or Liquid) (npr) 27.31* 
Liquid Toilet Preps. (embraced in Same Ext.—Caustic Soda in Bulk, 
Dry or Liquid) (npr) 27.31* 
New Eng. (embraced in Same Ext.—Caustic Soda in Bulk, Dry or 
Liquid) (npr) 27.31° 
Southern States (embraced in Same Ext.—Caustic Soda in Bulk, Dry 
or Liquid) (npr) 27.31° 
Stock Yards, see “Cleveland Union Stock Yards Co. Lease” 
Stop-off Charges—Iron & Steel Articles (I & S M-13585) 55.83, 67.61 


Subler Transfer, Inc., Com. Car. Grandfather App. 





(npr) 20.43, 27.31° 











Tam Fertilizer Carriers, Inc., Cont. Car. App. 


05.20, 23.50, 23.62, 24.03, 24.50, 26.70, 27.41* 
Tallulah Falls Ry. Co. Abandonment (embraced in Same Receiver— 





Abandonment Entire Line (Ga.-N. Car.)) (npr) 29.92* 
Tallulah Falls Ry. Co. Receiver—Abandonment Entire Line (Ga.-N. Car.) 

(npr) 15.10, 29.91*, 81.13 
Texas & N. O. R. Co.—Abandonment, etc. bet. Beaumont & Loeb, Texas 

(npr) 27.11*, 29.45, 29.91*, 86.31° 
Tom’s Exp. Inc.—Pur.—Joe Davis (John Bender, Administrator) (npr-?) 87.13* 
Transcontinental Bus System, Inc. Note (npr-?) 33.13* 
Transport Trucking Co. of Texas Ext.—Camping Trailers 24.13, 27.32* 


Trover, F. D., Com. Car. Grandfather App. (npr) 





20.40, 27.31* 
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Uniform System of Accts. for Maritime Carriers (No. 32451) (npr-?) 37.10 
United Transports, Inc.—Pur. (Por.)—Dealers Transit, Inc. 
16.80, 17.43, 83.10, 83.28, 83.30, 83.35, 83.40, 87.27% 


Van Gorp Van Service, Inc. Ext.—Several States (npr) 24.01, 24.11, 27.32* 
Von Der Ahe Van Lines, Inc. Ext.—St. Louis Gateway (npr) 25.07, 25.36, 27.32* 


Watermelon Growers & Dstbrs. Assn. v. Pa. R. Co. (No. 33090) 

02.25, 53.10, 53.40, 62.01, 62.04, 63.01, 67.15 
Watkins Motor Lines, Inc. Ext.—Taylorville, Ill. to Fla. 24.15, 27.31* 
Watson, E. R., Com. Car. Grandfather App. 20.40, 20.43, 27.31° 
Whitfield Transp. Inc.—Pur. (Por.)—E. M. Keller 83.30, 83.35, 84.29, 87.27* 
Wool—Bet. Boston & Points in Mass. (I & S 7365) 62.01, 64.11, 67.26 


York Interstate Trucking, Inc. Ext.—Chicago, Ill. (npr) 24.65, 28.30, 27.31° 


Zuzich Truck Line, Inc.—Conversion Proceeding (embraced in Same— 
Investigation & Revocation of Permit) 27.31° 
Zuzich Truck Line, Inc.—Investigation & Revocation of Permit 
20.50, 21.81, 22.08, 22.82, 23.62, 24.01, 24.11, 24.17, 26.71 
Zuzich Truck Line, Inc.—Modification of Permit (embraced in Same— 
Investigation & Revocation of Permit) 27.42* 
Zuzich Truck Line, Inc. Ext.—Various Commodities (embraced in Same— 
Investigation & Revocation of Permit) 27.32° 











List of New Members * 


Richard D. Cooper, Freight Service Representative, Chesapeake & Ohio Railway 
Company, 1123 Kirby Building, Dallas 1, Texas. 


Arthur H. Dahl, Assistant to General Traffic Manager, St. Regis Paper Company, 
150 East 42nd Street, New York 17, New York. 


James P. Feeney, Jr., Division Traffic Manager, Kaiser Aluminum & Chemical 
Corporation, Kaiser Center, 300 Lakeside Drive, Oakland 12, California. 


Bartholomew J. Hammons, 13-10 - 34th Avenue, Long Island City, New York. 
Robert R. Hollis, Attorney at Law, 1121 Equitable Building, Portland 4, Oregon. 


John J. Long, Director, Coal and Transportation, Citizens Gas and Coke Utility, 
2020 North Meridian Street, Indianapolis 9, Indiana. 


Robert J. Stoll, Traffic Manager, Northern California Ports & Terminals Bureau, 
Inc., Room 340, World Trade Center, San Francisco 11, California. 


MEMBERSHIPS RESUMED 


Edward J. Morrison, Executive Director, Industrial Traffic Association, Post Office 
Box 1015, Columbia, South Carolina. 


Guy M. Springer, Jr., Vice President, Air Cargo, Inc., 1000 Connecticut Avenue, 
N. W., Washington 6, D. C. 





* Elected to membership January, 1961. 

















Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


A. Robert Bamonté, Chairman, Assistant Manager, Commerce 
Bureau, New York Central System, 466 Lexington Avenue, New York 
17, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 p. m., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


James H. Sweeney, Chairman, Traffic Manager, Hussmann Refrig- 
erator Company, P. O. Box 400, Haddonfield, New Jersey. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 p. m., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 p. m., Association of Commerce Building, 22 Light Street, 
Baltimore, Maryland. Out-of-town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and bylaws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(S ome: charter, i.e., that of the District of Columbia Chapter, will be found on 


pages 120-122 of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member.) 
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District of Columbia Chapter 


John C. Bradley, Chairman, Rice, Carpenter and Carraway, 618 
Perpetual Building, Washington 4, D. C. 

Meets bimonthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


Dwight L. Koerber, Chairman, Executive Secretary, The Coal Traffic 
Bureau, 1011 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


Professor Newton Morton, Chairman, 1550 Bridge View Circle, 
Cuyahoga Falls, Ohio. 

Meets: Bimonthly, third Wednesday of alternate months, except 
July and August. 

Cleveland Chapter 

Frank T. Day, President, Traffic Manager, The Warner & Swasey 
Company, 5701 Carnegie Avenue, Cleveland 3, Ohio. 

Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 
James E. Lewis, Jr., President, Assistant to Director of Traffic, 
Reynolds Metals Company, Reynolds Metals Building, Richmond 19, 
Virginia. 
Carolina Chapter 
S. Edward Fulk, Chairman, Assistant Traffic Manager, Pilot 
Freight Carriers, Inc., P. O. Box 615, Winston-Salem, North Carolina. 
District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


Charles E. Martin, Chairman, Assistant General Freight Agent, 
Atlanta & West Point Railroad, Georgia Railroad and Western Railway 
of Alabama, 4 Hunter Street, S. E., Room 105, Atlanta 3, Georgia. 


District 7—Kentucky, Tennessee and Mississippi 


Louisville Chapter 

James P. Haynes, Chairman, Manager, Transportation Division 

Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 

Harold E. Spencer, General Chairman, Belnap, Spencer, Hardy & 
Freeman, One North LaSalle Street, Chicago 2, Illinois. 

Meets: 12:15 p. m., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Thurlow N. Hackney, President, Traffic Manager, Franklin Manu- 
facturing Company, 65-22nd Avenue, N. E., Minneapolis 18, Minnesota. 
Meets: 6:00 p. m., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


George T. Brewer, Jr., Chairman, Assistant General Traffic Man- 
ager, A. O. Smith Corporation, P. O. Box 584, Milwaukee 1, Wisconsin. 
Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 
District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 

W. J. Ditsch, President, Black, Sivalls & Bryson, Inc., Kansas City, 
Missouri. 

Meets: 6:00 p. m., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. Out-of-town members are cordially m- 
vited to attend these meetings. 


St. Louis Chapter 


Roy C. Bell, Chairman, Agent, Illinois Central Railroad Company, 
408 Pine Street, St. Louis 2, Missouri. 

Meets: Third Friday of each month at 12:15 p. m. except July and 
August at Miss Hulling’s, 1105 Locust Street. Owt-of-town members 
are cordially invited to attend the luncheon meeting. 

District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 

George T. Thomas, Chairman, Service Pipe Line Company, Post 
Office Box 1979, Tulsa, Oklahoma. 

District 12—Texas 


Amarillo Chapter 


Paul L. Mills, Chairman, Traffic Manager, Producers Grain Corpo- 
ration, Post Office Box 111, Amarillo, Texas. 
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Sabine Area Chapter 

John H. Benckenstein, President, Attorney, Post Office Box 551, 
Suite 915, Goodhue Building, Beaumont, Texas. 

Meets: Second Monday of each month at 6:30 p. m., Sea Castle 
Restaurant, Beaumont, Texas. 

North Texas Chapter 

C. E. Courtney, Chairman, Traffic Manager, Ralston Purina Com- 
pany, 1501 East Fourth Street, Fort Worth 1, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 

South Texas Chapter 

Joe G. Fender, Chairman, Attorney, 1121 Melrose Building, 
Houston 2, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Howard D. Hicks, Chairman, 3333 South Grape Street, Denver 22, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 p. m., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

Robert G. Gleason, Chairman, Richfield Oil Corporation, 2326-6th 
Avenue, Seattle, Washington. 

Meetings are held on third Wednesday of each month at the 
Wilsonian Hotel, East 47th and University Way, Seattle, Washington, 
at 6:00 p.m. Members of other Chapters are cordially mvited to attend. 


Portland, Oregon, Chapter 

William L. Bush, Chairman, Standard Oil Company of California, 
P. 0. Box 950, Portland 7, Oregon. 

Meets: Second Tuesday of each month (tentatively) for lunch 
(except summer vacation months). Out-of-town members are cordially 
invited. 

District 16—California, Nevada and Arizona 
San Francisco Region Chapter 

Gustav E. Lowe, Chairman, Manager, Rates, Kaiser Aluminum & 
Chemical Corporation, Kaiser Center, 300 Lakeside Drive, Oakland 12, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to atiend 
the luncheon and meeting. 
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Southern California Chapter 


Willard N. Johnson, Chairman, Western Division Manager, Watkins 
Motor Lines, Inc., 1625 South Alameda Street, Los Angeles, California. 

Meeting held the first Wednesday of the month at 12:00 Noon, 
Clark Hotel, 426 South Hill Street, Los Angeles. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of magnon Based on + yo Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 1958. 

* Code of Ethics for 1. C. C. Practitioners 

Consolidated Current Index to I. C. C. Decisions contains an Index to all 
I. C. C. Decisions (printed and unprinted) from January 1951 through 
January 1955 

1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February 
1955 through January 1956 

Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 

interstate Commerce Commission—Organization, Assignment of Work and 
Functioning of Major Activities: Chart, as of January 1, 1959 
Pamphlet, revised as of January 1, 1959 (companion work to chart) 

* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 

* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 
Lrepered by Warren H. Wagner. 1959 Revision prepared by Robert B. 

inhorn 

Relief from 4th Section of the Interstate Commerce Act by J M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations imposed by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 

Research in Transportation—Sources and Procedure, Kenneth U. Flood. 
This manual, published March 1960, consists of two parts. Part I, De- 
scription and Evaluation of Sources of Information, containing ten sec- 
tions: The Laws and Regulations; I. C. C. Reported Decisions; Reporting 
of Court Decisions; Digests; Legal Encyclopedias; Citators; Miscellane- 
ous Reference Publications; Periodical Literature and Miscellaneous 
Sources of Information. Part II, Research Procedure is comprised of two 
sections: Methods of Searching for Transportation Information, and 
Examples of Research Procedure 

* Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special Biblio a-° Prepared by Specialists 
in Education, Transportation Law, I. C. . ractice and Procedure 

Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
portant Decisions Since 1939 [1939-1950]. (Published May 1951). This 
booklet contains 256 Supreme Court Decisions, among which are 172 de- 
cisions important to the I. C. C 


1955 Supplement to Abstracts of Supreme Court Decisions, W. iy 
This Supplement brings up to date the original book of bstracts. 
It covers the period 1953 through June 1956 


*Companion Works. 


Pamphlets Temporarily Out of Print 
Cost and Value of Service in Ratemaking for Common Carriers. 
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